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GOVERNMENT OF ZAMBIA

ACT

No. 20 of 2807

Date of Assent: 6th September, 2007

An Act to make provision for divorce and other matrimonial
causes; to provide for the maintenance of a party to a
marvlage and for children of the famlly; to provide furthe
settlement of property between parties to a marriage on
the dissolution or annulment of the marriage; to provide
for the custody or guardlanship of childrcn ofthe marriage
to which the matrimonial proccedings rclate; and fo

rovide for matters connected with or |ncidental to the
uregoing.
[12th September, 2007

ENACTED by the Parliament of Zambia

PART 1
PRELOMINARY

1. ThisActmay be cited as the Matrimonial Causes Act, 2007,
2. (1) In this Act, unless the context otherwise requires——

*‘adopted ", in relation to a child, means adopted under the
AdoptionAct or underthe law of any place outside Zambia
rclalin;to the adoption of childrcn;

“appeal ‘"includes an application for rehearing;

* cross-petition ™ includes an answer in which the respondent
to a petition seeks a decree or declaration of a kind referred
to in paragraph (o) or (b) of the definition of“matrimonial
cause " in this subsection;

*‘decree " means decree, judgment or order, and includes a
decreenisi and an order dismissing a petition or application
or refusing to make a decree or order;

* High Court " means the High Court for Zambia established
by Article 94 ofthe Constitution;

* matrimonial cause” means—

(a) proceedings for a decree of —

Enuciment

Shout title
Interprolaaiion

Cap. 54

Cep. |
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(i) dissolution of marriage;
(ii) nullity ofmarriage; or

(iiii) judicial separation;

(b) proceedings for a declaration of the validity of the

dissolution or annulment of a marriage by a decree
orotherwise orofadecree of judicial separation,
orfora declaration of the continued operation ofa
decree of judicial separation, or for an order
discharginga decree of judicial separation;

(c) proceedings with respect to the maintenance of a

party to the proceedings, settlements, damages in
respectof adultery, the custody orguardianshipof
children of thc marriage or the maintenance,
welfare,advancement or education of children of
the family, being proceedings in relation to
concurrent, pending or completed proceedings of
akind refetred to in paragraphs (o) or (@), including
proccedings of such akind pendingat, or completed
before, the commencement of this Act;

(d) any other proceedings, including proceedings with

respeet to the enforcement of a decree, the service
of process or costs, in relation to concurrent,
pending or completed proceedings of a kind
referred to in paragraphs (@), (®) or (¢), including
proceedings ofsuch akind pendingat, orcompleted
before, tho commencement of this Act; or

(8) proceedings seeking leave to institute proceedings

for adecreeofdissolution of marriage or of judicial
separation, or proceedings inrelationto proceedings
seeking such leave;

* petition " includes a csoss-petition;

“ petitioner * includes a cross-pctitioner;

“ proceedings " includes cross-proceedings;

* respondent * includes a petitioner against whom there is a
cross-petition;

* rules ” means the rules made under section one hundred
and four;
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* Supreme Coutt “means the Supreme Court of Zambia
established by Article 92 o fthe Constitution; and

welfare officer ” means any Social Welfare Officer
employed in the public service.

(2) For the purposes of this Act, thedateof a petition shall be
taken to be the date on which the petition was filed in the registry
ofthe High Coutt,

3, Theprovisions ofthis Actshall apply tomarriages solemnised
in accordance with the Marriage Act or the law of a foreign state
and shall not apply to marriages contracted in accordance with
customary law.

4..(1) The High Court, hereinafter referred to as* the Court"
shall have and exercise, subject to the provisions of this Act,
jurisdiction and power in relation to matsimonial causes instituted
or continued under this Act.

(2) Notwithstanding subsection (1) of section eleven of the
High Court Act or any other written law, the jurisdiction of the
Court indivorce and matrimonial causes and related matters shall,
after the commencement of this Act, be exercised only in
accordance with the provisionso fthis Act.

(3) TheCourtshall have jurisdiction In proceedings for divorce
or for a decree of nullity of marriage if either party to the
marriage —

(a} is domiciled in Zambia at the date o f'the comme ncement
of tho proceedings; or

(b) istesidentin Zambiaat the date ofthe commencement of
the proceedings, and has been ordinarily soresident for
a period of not less than twelve months immediately
preceding that date.

S. (1) Forthe putposes ofthe applicationof this Actin relation
to a marriage —

(a) a child adopted since the marriage by the husband and
wifeor by either of them with the consentofthe other;

() a child of the husband ard wife born before the marriage,
whether legitimated by the marriage or not; and

Cap. |
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() a child of either the husband or wife, including a child
bornoutside wedlock to either one of thcm and a child
adopted by either of them, if at the relevant time the
child wasordinarily a member of the household of the
husband and wif eand accepted byboth as amember of
the family;

shall be deemed to be a child of the family, and a child of the
husband and wife:

Provided that a child born before the marriage, whether
le:gitiinated by the marriage or not, who has been adopted by
another person or other persons shall be dc:med not to be a
child of the marriage.

(2) For the purposes of paragraph c) of subsection (1), in
relation to any proceedings the relevant time is—

(a) the time immediately preceding the time when the husband
and wife ceassed tn live together or, if they have ceased
on more than one occasion to live together, the time
immediately preceding the time when they lastceased
to live together before the institution of the proceedings;
or

(b) if the husband and wife were living together at the time
when the proceedings were instituted, the time
immediately preceding the institution ofthe proceedings.

(3) The pravisions of subscctions (1) and (2) shall apply in
relation to a purported marriage that is void as if the purported
marriage were a marriage.

PART II
DISSOLUTION OF MARRIAC.
Resiriction 6. (}) No petition for divorce shall be presented 1o the Court
on pelitivas

fordivarce  unless, at the date of the presentation of the petition, one year has

;";:,',":P "¢ passed since the date of the marriage.

masviege
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(2) WNothing in subsection (1) shall prohibit the presentation of
a pctition based on maters which have occurred) before the
expiration ofone year from the date ofthe marriage.

7. (1) A person shall not be prevented from presenting a
petition for divorce, or the Court from granting a decree of divorce,
by reason only that the petitioner or respondent has at any sime:, on
the same Facts or substantially the same {acts as thoss proved in
support of the petition, been granted a decrce of judicial separation.

(2) On a petition fordivorce pursuant to subscction (1), the
Count may treat the decree as sufficient proof of any adultery,
desertion or other [act by reference 10 which i1 was granted, but
shalf not gruent 8 decree nisi of divorco without reeciving evidence
from t)ie petitioncr.

8. A petition for divorce. may be prescnted to the Court by
either party to a marriage on the ground that the marriage has

broken down irretrievably,

9. (1) For purposes of section eigit, the Court hearing a
petition Fordivorce shall notoldthe marringe to have brokendown
irretricvably unlcss the petitioner satisfies the Court of one or more
of the following facts:

fa) that the respondent has committed adultery and the
petitioner finds it intolerable to live with the respondent;

fh) that the respondent has behaved in such a way thet the
petitioner cannot reasonubly be cxpected to live with
the respandent;

fc) that the respondent has desentcd the pctitioner for a
continuous period of at least two years immedial.:ly
preceding the presentation of the petition;

{d) that the parlics 10 thc marriage have lived apart for a
continuous period of at least iwo ycars immediately
preceding the presentation of the petition and the

respondent cunsents to a decree beinyg granied; or
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(e) that the .parties to the marriage have lived apart for a
continuous period of at least five years immediately
preceding the presentation of the petition.

(2) Onapetition fordivorce it shall be the duty of the Court to
inquire, so far as it reasonably can, into the facts alleged by the
petitioner and into any facts alleged by the respondent.

() If the Court is satisfied on the evidence of any fact
mentioned in subsection (1), then, unless it is satisfied on all the
evidence that the marriage has not broken down irretrievably, it
shall grant a decree of dissolution of marriage.

(4) A decree of dissolution of marriage shail not be made if
the Court is satisfied that there is a reasonable likelihood of
cohabitation being resumed.

10. (1) Whereinapetition fordivorce or in an answer to such
a petition, a party to the marriage is alleged to have committed
adultery with a specified person, whether or not a decree of
dissolution of marriage is sought on the grounds of the adultery,
that person shal, except as provided by the rules, be made a party
to the proceedings.

(2) Where a person has been made a party to proceedings for
a decree of dissolution of marriage in pursuance of subsection (1),
the Court may, on the application of that person, after the close of
the caseforthepary tothe marriagewhoallegedthe adultery, if it
is satisficd thatthere is not sufficient evidence toestablishthat the
person committed adultery with the other party to the marriage,
remove that person from the proceedings.

11 (1) Aparty to amarriage, whether husband or wife, may,
in a petition for divorce on the ground that the other party to the
marriage has committed adultery with a person, or on grounds
including that ground, claim damages from that person on the ground
that that person hascommitted adultery with theother party to the
marriage and, sub ject tothissection, the Court may award damages
accordingly.

(2) Damages shall not be awarded against a person where the
adultery of the respondent with that person has been condoned,
whether subsequently revived or not, or if a decree of dissolution
of the marriage on the ground of the adultery of the respondent
with thatperson, or on grounds including that ground, is not made.

(3) Damages shall not be awarded under this Act in respect of
an act of adultery committed more than three years before the
date of the petition.
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(4) The Court may disect in what manner the damages awarded
shallbe paid or applied and may, if it thinks fit,direct that they shall
be settled for the benefit of the respondent or the children of the
family.

12, (1) For the purposes of paragraph (a) of subsection (1) of
section nine, a petitioner shall not be entitled to rely on adultery
committed hy the respondent if, after it became known to the
petitioner that the respondent had committed adultery, the parties
have lived with eachotherfor a periodexceeding, or periods together
exceeding, six months.

(2) [Ifthe parties have lived with each other afier the adultery
for a period of six months or less, thattime shall be disregarded in
determining for the pusposes of paragraph (@) of subsection (1) of
section nine whether the petitioner finds it intolerable to live with
the respondent.

13. Wherein any proceedings fordivorce the petitioneralleges
that the respondent has behaved in such a way that the petitioner
cannot be expected to live with the respondent, but the parties to
the marriage have lived with each other for a period or periods not
exceeding six months after the date of the occurrence of the final
incident relied on by the petitionerand held by the Court tosupport
the petitioner’s allegation, lhat [act shall be disregurded in
determining for the purposes o f paragraph (&) of subsection (1) of
section nine whether the petitioner cannot reasonably be expected
to live with the respondent

14. (1) A married person whose conduct constitutes just cause
or excuse for the other party to the marviage to live separately or
apart, and occasions that other party to live separately or apart,
shall be deemed to have wilfully deserted that other party without
Jjust cause or excuse, notwithstanding that the person may not in
fact have intended the conduct to occasion that other party to live
separately or apart,

(2) For the purposes of paragsaph () of subsection (1) of
section nine, the Court may treat a period of deseition as having
continued at the time when the desesting pasty was incapable of
continuingthe necessaty intention, duetomentalillnessor otherwise,
if the evidence before the Court is such that, had that party rot
been so incapable, the Court would have inferred that the
respondent’s desertion continued at that time.
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IS, (1) Wherea husband and wifearc parties to an agreement
for separation, whether oral, in writing or constituted by conduct,
the refusal by one of them, without reasonable justification. to comply
withthe other’s bana tide request to resume cohabitation constitutes,
as from the datc of the refusal, wilful desertion without just cause
or excuse on the part of the party so refusing.

(2) For the purposes of subsection (1). *‘reasonable
justification” means reasonable justification in all the civcumstances,
including the conduct of the other party to the marriage since the
marriage, whether that conduct 1ook place before or afler the
agreement lor separation.

16. Provision shall be made by rules of court far the purpose
of ensuring thal where pursuant to paragraph (d) of subsection (1)
of'scclion nine the petitioner alleges that the respondent conscnts
toa decree being granted, the respondent has been given sufficient
information 1o enable the respondent to understand the
consequences to the respondent of the respondent’s consenting to
a decree being granted and the steps which the respondent must
take to indicate that the respondent consents to the grant of a
decree.

17. (1) For purposes of paragraphs («/) and (e of :iubsoction
(i) of section nfne. the parties to a marsiage may be held to have
separated notwithstanding that the cohabitation was brought to an
end by the action or conduct of only one of the p.rties.

(2) Adccreeof dissolutionofmarriage may be made upon the

fact specified in paragraph (e) of subsection (!) of scction nine
notwithstanding that there was in existencc at any relevant time—

(e) a decree or order of a court suspending the obligation of
the parties to the marriage to cohabit; or

(h) an agreement between those parties for separation.
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18. (1) ‘The respondent to a petition for divorce in which
the petitioner alteges five years separation may oppose the grant
of a decree on the ground that the dissolution of the marriage will
result in grave financial or other hardship to the respondent and
that it would in all the circumstances be wrang to dissolve the
marriage.

(2) Wherethegrantofadecreeisopposedunder this sectinn,
then—

(a) if the Court tinds that the petitioncr is entitled to rely in
support of the respondent’s petition on the fact of five
years' separation and does not rely on any other fact
mentioned in subsection (1) of section nine; and

(b) ifopart from this sectionthe Court would grant a decree
on the petitionithe Court shall consider all the
circumslanccs, including the conduct of the parlies to
the marriage and the interests of thase parties and of
any children or other persans concerned, and if the Coust
is of the opinion thatthe dissolution of the marriage will
result in grave financial or other hardship to the
respondentand that itwould in allthe circumstances be
wrong to dissolve the marriage, it shall dismiss the
pelition.

(3) Fortho purposos of this scotion hardship shall include tha
loss of the chani:c of acquiring any benefit which the respondent
might acquire if the marriage were not dissolved.

19. (1) For the purposes of pruceedings for a decree of
dissolution of mattiage, in calculating any period for which the
parties have been living separately and apart, and in considering
whethersuch period has been continuous, no account shall be taken
of any one period, not exceeding six months, during swhich the
parties resumed cohabitation with a view to reconciliation.

(2) Forthe purpose of subsection (1). a perivdof cohabitation
shall be deemed to have continuedduring any interru ption of the

cohabitation that, in the opinion of the Court, was not substantial.
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20. The Court may, in its discretion, refuse to make a decree
of dissolution of marri age ifthe petitioner, in bringing or prosecuting
the proceedings, has been guiltyof collusion.

21. TheCourt may, in its discretion, refiise tomake a decree
ofdissolutiono fmatriage uponthe ground specified in section eight,
f, since the marriage—

(o) the petitioner has committed adultery that has not been
condoned by the respondentor, having been so condoned,
has been revived;

(@) the petitioner has been guilty of cruelty to the respondent;

(¢) the petitioner has wilfully deserted the respondent before
the ha ppeningof the matters constituting the ground relied
upon by the petitioner or, where that ground involves
matters occurring during, or extending over a period,
before the expiration of that period; or

(d) the habits of the petitioner have, or the conduct of the
petitioner has, conduced or contributed tothe e xistence
of the ground relied upon hy the petiti oner,

22, Where apetition for a decree ofnullity of any marriage is
before the Count, the Courtshallnot make a decree of dissolution
of that marriage unless the Courthasdismissed the petition for a
decree of nullity of that marriage.

23. If in any proceedings for divorce the respondent alleges
and proves any ofthe facts referred to in paragra phs (a) to (¢) of
subsection (1) of section nine, treating the respondent as the
petitioner and the petitioner as the respondent for the purposes of
that subscction, the Court may give to the respondent the reliefto
which the res pondent would have beenentitled if the respondent
had presented a petition seekingthat relief.
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PART 1l
PRESUMPTION GF DEATH AND DiSSOLUTION 0P MARRIAGE:

24, (1) Any married person who alleges that reasonable
grounds exist for supposing that the other party to tho marriagc is
dead may present a petitionto the Court to have it presumed that
the other party is dead and to have the marriage dissolved, and the
Court, if satisfied that such reasonable grounds exist, may make a
decree of presumption of death and dissolution of the marriage.

(2) In such proceedings the fact thal for a period of seven
years or upwards the other party to the marriage has been
continually absent frrom the petitioner, and the petitioner has no
reason to believe that the party has been living within that time,
shall be evidence thathe or she ts dead until the contrary is proved,

(3) Part VII shall apply to a decree under this section as it
applies to a decree of dissolution of marriage.

PART IV
Reconcniarion

25. (1) Where proceedings for divorce have been instituted
by a party to a marriage the Court shall require the advocate for
the petitioner to certify whether the advocate has discussed with
the petitionerthe possibility of reconciliationand given the petitioner
the names and addresses of persons qualified to help effect a
reconciliation between partics to a marriage who have become
estranged.

(2) I, insuch proceedings, it appears at any time tothe Coust
from the evidence or the attitude of the parties, or of either of
them, that there is a reasonable possibility of a reconciliation
between the parties to the marriage, the Court may—

(a) adjourn the proceedings for such period as it thinks fit to
afford the parties an opportunity to consider a
reconciliation and w enable attempts to bs madeto effect
such a reconciliation; or

(b) interview the parties in chambers with or without counsel,

as the Coust thinks proper, with a view to effecting a
reconciliation.

(3) Ifnot less than fourteen days after an adjournment under
paragraph(a) of subsection (2) has taken place, eitherofthe pa:ties
to the marriage requests that the hearing be procetded with, the
Court shall resume the heating,
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(4) The power conferred on the Court by subscction (2) is
addition al to any other power ofthe Court to adjoum proceedin gs.

26, Evidenceofanythingsaid or of any admission made in the
course of an endeavour to effect a reconciliation under this Partis
notadmissibleinanycourt.

PART V
NULLITY OF MARRIAGE

27. (1) A marriage colebrated after the commencement of
thisActshallbe void on the following grounds:

(a) that the marriage is not a valid marriage under the
provisions of the Marriage Act due to the factthat—

(i) the parties arc within the prohibited degrees of
consanguinity or affinity;

(li) subject to the proviso to subsection (1) of section
thirty-three of that Act, either of the parties
was under the age of sixteen;

(iil) the parties have not com plied with the
requirements of the Act with respect to the
solemnisation of the marriage as specified in
subsection (2) of section thirty-two of thatAct;

(&) that either party to the marriage was lawfully married to
some other person at the time of the marriage;

or
(c) the parties to the marriage are ofthe same sex.

(2) Nothingin this scction shall be eonstrued as validating any
marriage which is by law void but with respect  which a decree
ofnullity hasnot been granted.

28. The prohibited degrees of consanguinity and affinity
refcrred to in subparagraph (i) of paragraph (a) of subscction (1)
of section twenty-seven arc those set out in the Schedule.

29. A marriage which is celebrated afterthe commencement
ofthisAct, not being a marriage that is void, shall be voidable on
the grounds that—

(a) the marriage has not been consummated due to the
incapacity of either patty to consummate it;

(b) the marriage has not been consummated due to the wilful
refusal of the respondent to consummate it;
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(c) either party to the marriage did not validly consent to it,
whether in consequence of duress, mistake,
unsoundness of mind or otherwise;

(d) at the time of the marriage either party, though capable
of giving a valid consent, was suffering, whether
continuously or intermittently, from a mental disorder
within themeaning of thoMental Disorders Act of such
akind or tosuch an extentas to be unfitted for marriage;

{c) at the time ofthe marriage the respondent was suffering
froma sexually transmitted disease in a communicable
fonn; or

(Nat the time of the marriage the respondent was pregnant
by someone other than the petitioner.

30. (1) The Courtshallnot, in proceedings instituted after
the commencement of this Act, grant a decree of nullity on the
ground that a marriage is voidable i f the respondent satisfies the
Court—

(a) that the petitioner, with knowledge that it was open to
the petitioner to have the marriage avoided, so
conducted oneself in relation to the rcspondcent as to
lead the respondent reasonably to believe that the
petitioner would not seek to do so; and

(h) that it would be unjust for the respondent to grant the
decree.

(2) Notwithstandingsubsection (1), the Courtshall not grant
a decree of nullity under section fwenty-nine on the grounds
specified in paragraphs (¢ ), (d),(e) or () of thatsection unless it
is satisfied that proceedings were instituted within three years
from the date of the marriage.

(3) Notwithstanding subsection (1) and (2), the Court shall
not grant a decree of nullity under section fwenfy-nine on the
grounds specilied in paragraph (&) or () of thal section unless it is
satisfied thatthe petitioner was at the time of the marriage ignorant
of the facts alleged.

31, Adeccree of nullity of marriage shall not be made on the
ground that the marriage is voidable under paragraph () of section
twenty-nine unless the Court is satisfied that the incapacity to
consummate the marriage also existed at tha time when the hearing
of the petition commenced and that—

(a) theincapacity is notcurable;
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(b) the respondent refuses to submit to such medical
examination as the court considers necessary for the
purpose of determining whether the incapacity is
curable; or

(c) the respondentrefuses to submit to proper treatment for
the purpose of curing the incapacity.

32, Sections florry-one and forty-three shall apply in relation
to proceedings for nullity of marriage as if for any reference in
those provisi ons to divorce there were substituted a reference to
nullity of marriage.

33, (1) A decree of nullity granted after the commencement
ofthisActin respect of a voidable marriage shall operate to annul
the marriage only as respects anytime afler the decree has been
made absolute, and the marriage shall, notwithstanding the decree,
be treated as if ithad existed up 10 that time,

(2) Without pre judice to the operation of subsection (1) in other
respects, a decree of nullity under this A ct of a voidable marriage
does not render illegitimate a child of the parties bom since, or
legitimated during, the marriage.

PART V!
JUOICIAL SEPARATION

34, (1) Abpetition for judicial separation may be presented to
the Courtby a party to a marriage on the ground thatone ormore
of the facts specified in paragraphs (a) 10 () of subsection (1) of
section nine exists and the provisions of section fer shall apply for
the purposes of'apetition for judicial separation allegingany such
fact, as they apply in relation to a petition for divorce alleging that
fact,

(2) The Court hearing a petition for judicial separation shall
inquire, so far as it reasonably can, into the facts alleged by the
petitionerandintoany facts alleged bythe respondent, but shall not
be concermed to consider whether the marriage has broken down
irretrievably,

(3) Subject to section thirsy-nine, if the Court is satisfied on
theevidence adduced by the petitioner insupport ofany fact referred
to in paragraphs (q) 1o (e) of subsection (1) of section nine, the
Courtshall granta decree of judicial separation.
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(4) “Sections iwenny~five and twenty-six shall apply for the
purpose of encouragingthe reconciliation of parties to proceedings
for judicial separation and of enabling the parties to a marriage to
refer to the Court for its opinion an agreement or arrangement
relevant to actual or contemplated proceedings for judicial
separation, as they apply to proceedings for divorce.

38, A decreeofjudicial separationrelieves the petitioner from
the obligation to cohabit with the other party to the marriage while
the decree remalns in operation, but, except as provided by this
Part, does not otherwise affect the marriage or the status, rights
and obligations of the parties to the marriage.

36. (1) Where a partyto amarriage dies intestate as to any
property while a decree of judicial separation is in operation that
property shall devolve as ifthat party had survived the other party
to the marriage.

(2) Where upon, or in consequence of, the making of a decree
of judiciul separation a husband is ordered to pay maintenance to
his wife, and the maintenance is not duly paid, the husband is liable
for necessaries supplied for the wife's use.

37, Nothing in this Part prevents a wifee, during separation
under a decree of judicial separation from joining in the exercise of
any power given to herself and her husband jointly,

38. () A decree of judicial separation does not prevent
the institution by eitherparty to themarriage of proceedings fora
decree of dissolution of marriage.

(2) The Court may, in any proceedings for a decree of
dissolution of marriage on the same, or substantially the same, facts
as those on which a decree of judicial separation has been made,
treat the decree of Judiclal separation as sufficient proof of the
facts constituting the ground on which that decree was made.

(3) Notwithstanding subsection (2), the Court shallnotgranta
decree of dissolution of marriage without considering evidence given
by the petitioner in support of the petition.

39, Where, aftera decree of judicial separation has beenmade,
theparties have voluntarily resumedcohabitation, either paity may
apply for an order discharging the decree.

40. The provisions of this Act apply to and in relation to a
decree of judicial separation made before the commencement of
this Act as if such a decree was made aftcr the commencement of
this Act,

Effect of
Judicial
separation

Eitaor
Judicial
separation on
devolution of
psoperty

Exerclsc of
Joiat

powcra not
affected

Decree of
judicial
separition
notto bar
subscquent
procecdings
for
dissolution
of

muTiage

Discharge of
deaeeon
1?sumpllun

o
cohabitation

Applicatlon
of this Part
ta decrees

made befure

of Act



316 [No.200f2007 Matrimonial Causes

Decreanisiin
first Instance

Decree
sbsolute
where
children
under
twenty-one
years, ete,

Whendecree
becomes
absolute

PART V11
DEcres Mist aND DCCREE ABSOLUTE

41, Adccreeofdissolution of marriage or nullity of marriage
of avoidable marriage underthis Actshall,inthe firstinstance, be
a decree nisi,

42, (1) A decreenisiofdissolutionofamarriage orof nullity
of a voidable marriage shall not become absolute unlessthe Court,
by order, has dcclared that it i s satisficd —

fa) that there are no children ofthe family inrelation to whom
this section applies; or

(b) that the only children of the family in relation to whom
thissectium applies arcthc children specified in the order
and that—

(i) properarrangements in all the circumstances have
been made for the welfare and, where
appropriate, education or advancement of those
children;or

(ii) there are special circumstances by reason of
which the decree nisi should become absolute
notwithstanding that the Court is not satisfied
that such arrangements have been made.

(2) Inthissection, “children of the family in relation to whom
this section applies” means —

(a) the children ofthe family who areunder the age of twenty-
one ycars at the date of the decrec nisi; and

(%) any children of the family inrelationto whomthe Court
has, in pursuance of subsection (3), ordered thai this
section shall apply.

(3) The Court may, in a particular case, if it is of opinion that
there are spccial circumstances which justify its so doing, order
that this section shall apply in relation to a child ofthe matriage
whohas attained the age of twenty-one years 2t the date of the
decree nisi.

43. (1) Subjecttothisscetion,adecree ni.simade on or after
the commencement of this Act becomes absolute by force of this
section at the expiration of a period of six weeksfromthe making
of the decree.
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(2) Anapplication for a decree nisi to be made absolute may
be made by either party to the marriage.

(3) Where an appeg! is instituted beforc a decree nisi has
become absolute the decree ni'si, unless reversed or rescinded,
becomes absolute by force of this section-

(@) at the expiration ofa period of twenty-cight days from
the day on which the appeal is determined or
discontinued; or

(b) on the day on which the decree would have become
absolute under subsection (1) if no appeal had been
instituted, whichever is the later.

(4) A decree nisi shall not become absolute by force of this
section where either of the parties to the marriage has died.

(5) In this section “appeal”, in relation to a decree nisi.
means—

(a) an appeal, application for leave to appeal against or an
intervention or an application for leave to intervene
relatingro—

(i) the decree nisi; or

(ii) an orderunder sectionforty-iwo inrelationto the
proceedings in whichthe decree nisi was made;
or

(B) an application undersections forsy-six, forry-seven, forty-
eight ot forty-nine for rescission of the decree or an
appeal or application for leave to appeal arising out of
such an application.

(6) For the purposes of this section, where an application for
leave to appeal or to intervene, or for a rehearing, is granted, the
application shall be deemed not to have been determined or
discontinued solongas—

(a) the leave granted remains capable of being exercised; or

(%) an appeal, intervention or rehearing instituted in pursuance
of the leave is pending.

44, (1) Where a decree nisi becomes absolute, a memorandum
of the fact and of the date on which the decree became absolute
shall be prepared and filed by the Registrar of the High Court.

(2) Where a decree nisi has become absolute, the Registrar
ofthe High Courtshall, on payment of the appropriate fee, issue to
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any person applying for the same a certificate that the decree has
become absolute.

(3) Acertificate givenundersubsection (2) is in all courts and
for all purposes, evidence of the mattersspecified in the certificate.

45. (1) Subjectto section eighty where a decree of dissolution
of marrlage has beenmadebut has not become absolute, any person
who is not a party to the proceedings may show cause why the
decree should not be made absolute on account of material facts
not having been broughtbefore the Court, and in such a case the
Coutmay—

(@) rescind the decree;
(&) require further inquiry; or
(c) otherwise deal with the case as it thinks fit.

(2) Where a decree of divorce has been granted and no
application for itto be made absolute has been made by the party
to whom it was granted, the party against whom it wa:s granted
may apply to the Court, at any time after the expiration of thrce
months fiom the earliest date on which that party could have made
such an application, for the decree nisi to be made absolute.

(3) On an application under subsection (2). the Court may
exercise any of the powers mentioned in paragraphs (a) to (c) of
subsection(l).

46, Notwithstanding anything contained in this Part, where a
decree nist has beenmade in proceedings for adecree of dissolution
of marriage, the Courtmay, atany time before the decree becomes
absolute, upon the applicationofeither of the parties to the marriage,
rescind the decree if the Court is satisfied that the parties have
become reconciled.

47. Where a decree nisi has been made but not become
absolute the Court may, on the application of any person who is
not a party to the proceedings, if it is satisfied that there has been
amiscarriage of justice by reason of fraud, per jury, suppression of
evidence or any other circumstances, rescind the decrec and, if it
thinks fit, order that the proceedings be reheard.

48. Where a decree nisi has been made, but has not became
absolute, the Court may, on the application of a party to the
proceedings or on the intervention of the Attorney-General, ifit is
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satisfied that there has been a miscarriage of justice by reason of
fraud, perjury, suppression of evidence or of any other
circumstances, rescind the decree and, if it thinks fit, order the
rehearing o fthe proceedings.

49, Where a decree has been made but not become absolute
in any case where the petitioner in supportof the petitioner's petition
relied only on the fact of two years'separation coupled with the
respondent’s consent to a decree being granted and no other fact,
the Court may, on an application made by the respondent at anytime
before the decree is made absolute, rescind the decree if il is
satisfied that the petitioner misled the respondent, whether
intentionally or unintentionally, about any matter which the
respondenttoo k into account in deciding to consent.

§0. Where adecree of disso lution of marriage under this Act
has become absolute, a party lo the marriage may marry again as
if themarriage had been dissolved by death.

PART VI

FINANCIAL RELIEF FOR PARTIES TO MARRWUGE AND CHILDREN OF
Famuy

§1. Inthis Part “mairiage” includes a purported marriage that
is void or has been declared to be such.

52, (1) On apetition for divorce, nullity of marriage or judicial
separation, the Court may make an order for maintenance pending
suit,

(2) An order made under subsection (1) may require either
party to the marriage to make to the othersuch periodical payments
for that party’s maintenance and for such periods, beginning not
earlier than the date of the presentation ofthc petition and ending
on the date of the determination of the suit, as the Court thinks
reasonable.

53. (1) The parties to a maiiage, or either of them, may, in
accordance with rules of court, on application made be fore or afier
the presentation of a petition for divorce, refer to the Court any
agreement or arrangement made or proposed to bemade between
them, which relates to, atises out of; or is connected with, the
proceedings for divorce which are contemplated or, as the case
may be, have begun.

(2) Where an agreement is referred to the Court under
subsection (1), the Courtmay express an opinion, if it thinks it
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desirable to do so, on the reasonableness of the agreement or
arrangement and give such directions, if any, in the matter as it
thinks fit.

§4. (1) The Court, in exercising its powers under this Part,
upon granting a decree of divorce, a decree of nullity of marriage
oradecree of judicial separation oratany time thereafter, whether,
in the case of a decree of divorce or of nullity of marriage, before
or after the decrce is made absolute, may do any or all of the
following:

(@) order that either party to the marriage shall make to the
othersuch periodical payments, for such period, as may
be specified in the ordcr;

(b)order that either party to the marriage shall secure to the
other to the satisfaction of the Court such periodical
payments, for such period as may be specified in the
order;

(c) order that either party to the marriage shall pay to the
other, such lJump sum or sums as may be specified in the
order;

(d) order that a party to the marriage shall make to such
person as the Court may specify in the: order for the
benefit ofa child of the family, orto such a child, such
periodical payments, for such period, asmay be specified
in the order;

(e) order that a party to the marriage shall secure to such
person as the Court may specify in the order for the
benefit ofa child of the family, or to such a child, such
periodical payments, for such period, as may be specified
in the order;

() order that a party to the marriage shall pay to such person
as the Court may specify in the order for the benefit of
a child of the family, orto such a child, such lump sum
as may be specified in the ordcr,

(2) The power of the Court to make ordcrs unde r paragraphs
(d), (c) and () of subsection (1) shall not be exercised for the
benef’t of a child who has attaincd the age of rwenty-one years
unless the Court is of opinion that thercare special circumstances
thatjustify the making of such an order for the benefit ofthat child.
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(3) The Court may, subject to the restriction referrcd in
subsection (2), make any o ne or more of the orders referred to in
paragraphs (@}, () and (f) of subsection (1)}—

(a) in any proceedings for divoree, nullity of mariage or judicial
separation, before granting a decree; and

{b) where any such proceedings are dismissed after the
beginning of the trial, either immediately or withinsuch
reasonable period afier the dismissal.

(4) Without pre judice to the generality of paragraph( c) or (f)
of subsection (1)—

(@) an order under this section that a party to a.marriage
shall pay a lump sum to the other party may be made
forthe purpose of enabling that other party to meet any
liabilities or expenses reasonably incurred by the party
inmaintaini ng themselforany child of the family before
maki ng anapplication for an order under this section in
the applicant’s favour;

(b) an order under this section for the payment of a lump
sum 10 or for the benefitofa childofthe family may be
made for the purpose of enabling any liabilities or
expenses reasonably incurred by or for the benefit of
that child before the making of an application for an
order under this section in the applicant’s favour to be
met; and

{c) an order under this scction for the payment of a lump
sum may provide for thc payment of that sum by
instalments of suchamount as the Court may specify in
the ord er and may require the payment of the instalments
to be secured to the satisfaction of the Court.

(5) The power of the Court undersuhsection (1) or paragraph
(a) of subscction (4) to make an order in favour of a child ofthe
family shall be exercised from time to time and where the Court
makes an order in a favour of a child under this section it may,
from time to time, sub ject %o the restrictions mentioned in subsection
(2),make a further order in the child’s favour of any of the kinds
referred to in paragraphs (d), (e) and (f) of subsettion (1). -

(6) Wherc an order is made under paragraph (@),(b) or (¢) of
subsection (1) on or afterthe granting of a decree of divorce or
nullity of marriage, neither the order nor any scttiement made in
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been made absolute.

§5. (1) The Court may, upon granting a decree of divorce, a
decree ofnullity of martiage or a decree of judicial scparation or at
any time thereafter, whether, in the case of a decree of divorce or
ofnullity ofmarriage, before or after the decree is made absolute,
make any one or more of the following orders:

(a) an order that a party to the marriage shall transfer to the
other party, to any child of the family or to such person
as the Court may spccify in the order for the benefit of
such a child, such property as may be specified in the
ofder, being property towhich the first-mentioned party
is entitled, either in possession or reversion;

(b) an order that settlement of such property as may be
specified, being property to which a party to amarriage
is entitled, be made to the satisfaction of the Court for
the benelit of the other party to the marriage and ofthe
children ofthe family or either or any of them;

() anorder varying forthe benefit oftho parties to themarriage
and of the children of the family or eitherorany of them
any ante-nuptial settlement, including a settlementmade
by wilt orcodicil,made by the paities to the marriage;

(d) an order extinguishing or reducing the interest of either of
the parties to the marriage under the settlement;

subject, in the case of an order made under paragraph (a) to the
restrictions imposed by this Act on the making of orders for the
transfer of property in favour of children who have attained the
age of twenty-one.

(2) The Court may make an order under paragraph (¢} of
subsection (1) notwithstanding that there are no children of the
family.

(3) Where an order is made under section sixty-one on or
after granting a decree of divorce or nullity of marriage, neither the
order nor any settl t made in pur of the order shell take
effiect unless the decrce has been made absolute.

§6. (1) Subjectto the provisionsof this section, the Court may,
in any matter or cause in which application is made for the
main ofa party tn a marriage, or of children of the family,

pr

other than proceedings for an order for maintenance pending the
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disposal of proceedings, make such an order on such application as
itthinks proper having regardto—

(a) theincome, eaming capacity and other financial resoutces
which each ofthe parties to the marriage has or is likely
to have in the foreseeablo future;

(B) the financial nee ds, obligations and responsibilities which
each of the parties to the marriage has or is likely to
have in the foreseeable future;

{c) the standard of living en joyed by the family before the
breakdown of the marriage;

(d) the age of each party to the marriage and the duration of
the marriage;

(e) any physical or mental disability of either of the parties to
the marriage;

(/) the contributions made by each of the patties to the welfare
of the family, including any contribution made by looking
after the home or caring for the family;

() in the case of proccedings for divorce or nullity of marriage,
the value to eitherof the parties to the marriage of any
benefit, such as a pension, which as a result of the
dissolution or annulment of the matriage, that pasty will
lose the chance of acquiring.

(2) Inmaking an order under subsection (1), the Court shall
seek to place the parties, so far as it is practicable and just to do so,
having regard to their conduct, in the financial position in which
they would have beon if the marriage had not broken down and
each had properly discharged their financial obligations and
responsibilities towards the other,

(3) Subject to subsection (S), the Court shall in deciding
whether to exercise its powers under paragraphs (@), (e) or (f) of
subsection (1) of section fifty-four, subsections (2) or(4) of section
Jifty<four or section fifly~five in relation to a child of the family
and ifso in what manner, have regard to all the circumstances of
thecase including—

(o) the financial needs of the child;

(b) the income, earming capacity, if any, property and other
financinl resources of the child;
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(c) any physical or mental disability of the child;

() the standard of fiving enjoyed by the family before the
breakdown of the marriage; and

() the mannerin which the chlld was heing and in which the
parties tothe marriage cxpected the child to he educated
and trained.

(4) In excrcising its powers under this scction the Coutt shall
seek toplacethechild, so faras it is practicable and just to daso,
having regard to the considerations mentioned in relation to the
panties to the marriage in subsection(2), in the financial position in
which the child would have been if the marriage had not broken
down and each of those partics had properly discharged their
financial obligations and responsibilities towards the child.

(5) The Courtshallindeciding whether to eacrcise its powers
under paragaphs (i), (e) or (f) ofsubseclion (1) of scctiun fiffy-
four and subscctions (2) or (4) of section fifhy-four against a
patty toa marriage in favour of a child of the family who is not the
child of that party and, if so, in what manner, have regard, among
the circumstances of the case—

(o) to whethcr that party had assumed any responsibility for
thechild's maintenance and, if so, to the extentto which,
and the basis upon which, that party assumed such
responsibility and to the length of time for which that
party discharged such responsibility;

(b) to whether in assuming and discharging such responsibility
that paity did so knowing that the child was not his or
herown; and

fc) tatheability of any other person 10 maintain the child.

57. (1) Subjecttosubscction(2)andto the rulesof court, where
a petition for divorec, nullity of marria ge or judicial separation has
been presented, proceedings for maintenance pending suit under
sectionfEfiy-two, for a financial provision order under section fiffy-
Jour or for a property adjustment order under section fiftyfive .
may be begun, at any time after the presentation of the petition.

(2) Rulesof court may provide that—

{a) the applications for any relief under subscction (1) shall
be made inthe petition or answer; and
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(b) that applications for any relief which are not made by
petition oranswer, or which are not made until after the
expiration ofsuch period following the presentation off
the petition or filing o fthe answer as may be prescribed,
shall be made only with the leave of the Count.

58, (1) Either party 10 a marriage may apply to the Court for
an order under this section on the ground that the respondent—

(a) being the husband, has wilfully neglected—

(i) to provide reasonable maintenance for the
applicant;or

(ii) to provide or to make a proper contribution
towards, reasonable maintenance for any child
of the family 10 whom thisse ctionapplies; or

() being the wife, has wilfully neglected to provide, or to
make a proper contribution towards, reasonable
maintenance—

(i) for the applicant in a case where, by reason of the
impairment of the applicant's earning capacity
throughage, illness or disability o fnind or body,
having regard to any resources of the applicant
and the respondent respectively which ore, or
should properly be made, availahle for the
purpose, it is rcasonahle in all the circumstances
to cxpecl the respondent so lo provide or

contribute;

or

(ii) for any child ofth c family to whom this section
applics,

(2) The Court shall not entertain an application underthis section
unless it would have jurisdiction to entertain proceedings by the
applicant for judicial scparation.

(3) This section applies 1o any child ufthe family for whose
maintenance it is reasunablt: in allthecir ances to expect the
respondent to make a proper contribution.

(4) Where the child of the fomily to whom the application
under this section relates is not the child of the respondent, :he
Court, indeciding—

(a) whether the respondent has been guilty of wilful ncglect
1o provide, or to make a proper contribution towards,
reasonable maintenance for the child; and
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(b) what order, ifany, to make under this section in favour of
the child;

shall have regard to the matters refcrred to in subsection (5) of
scction fiffy-six.

(5) Where on an application under this section it appears to
the Court that the applicant or any child of the family to whom the
application relates is in immediate need of financial assistance, but
it is not yet possible to determine what order, if any, should be
made on the application, the Court may make an interim order for
mainknance requiringthe respondent to make to the applicant until
the determination of the application such periodical payments as
the Court thinks reasonable.

(6) Where on application under this section the applicant
satisfies the Court of any ground specified in subsection (1), the
Courtmay make one or more of the following orders:

(a) an order directing therespondent to make such periodical
payments to the applicant for such period as the Court
may specify in the order;

(b) an order directing the respondent to secure tothe applicant
such periodical payments for such period as the Count
may specify in the order;

{¢) an order directing the respondentto pay to the applicant
such lump sum as the Court may specify in the order;

{d) an order that the respondent shall make tosuch person as
the Court may specify in the order for the benefitof a
child to whom the application relates, or to that child,
such periodical payments, for such period, asthe Court
may specify in the order;

(e) an order that the respondent shall secure to such person
as the Court may specify in the order for the benefit of
that child, orto that child, tothe satisfactionof the Court,
such periodical payments, forsuch period, as the Court
may specify in the order;

(forder that the respondent shall pay to such person as the
Court may specify in the order for the benefit of a
child, ortothat child, such (ump sum ,s the Court may
specify in the order;

subject, in the case of an order made under paragraph (d), (e) or
@) to the restrictions imposcd by this Act on the making of financial
provision orders in favour of children who have attained the age of
twent y-vne.
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(7) Without prejudice to paragraphs (g) or (/) of subsection
(6), an order unde r this section for the payment of a lump sum —

(a) may be made forthe purpose of enabling any liabilities or
expenses reasonably incurred in maintaining the applicant
orany child of the family to whomthe application relates
before the making of the application is met; and

(b) may provide fo r the payment of that sum by instalments
of such amount as may:be specified in the order and
may require the paymentofthe instalments to be secured
to the satisfaction of the Court.

39, (1) The Court in an order for periodical payments or
secured periodical payments order made in favour f a party o a
mar riage shall specify the term of the order as the Court thinks fit,
sub jectto the following limits:

(a) in the case of a periodical payments order, the term shall
begin not earlier than the date of the making of an
application for the order, and shall be so defined as not
to extend beyond the death of either of the parties to
the marriage or, where the order is made on or after
the grant of a decree of divorce or nullity of marriage,
the remarriage of the party in whose favour the order is
made; and

(b) in the case of a secured periodical payments order, the
term shall begin not earlier than the date of the making
of an application for the order, and shall be so defined
asnotto extend be yond the death or, where the order is
made on or after the grant of such a decree, the
remarriage of the party in whose favour the order is
made.

(2) Where a periodical payments or secured periodical
paymentsorder in favour of a party to a marriage is made otherwise
than on or after the grantof a dec ree of divorce or nullity of marriage,
and the marriage in question is subsequently dissolved or annulled
but the order continues in force, the order shall notwithstanding
anything in it, cease to have effect on the remarriage of that party,
except in relation to any airears due under it on the date of the
remarriage.

(3) If after the grant of a decree dissolving or annulling a
marriage either party to that marriage remarries, that party shall
not be entitled to apply, by reference to the grant of that decree,
fora financial provisionorder in the party’s favour, or for a property
adjustment order, against the other party to that marriage,
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60. (1) Subject to subsection (3), no financial provision order
and no order for a transfer of property under paragraph (a) of
subsection (I) of section fifty-five shall be made in favourof a
child who has attained the age of twenty-one.

(2) Subject to subsection (3), the term 1o be specified in a
periodical payments or secured periodical payments order in favour
ofa child may begin with the date of the making of an application
for the order in question or any later date but shall not extend
beyond the date of the child’s twenty-first birthday.

(3) Subsections () and (2) shall not apply in the case of a
child who has attained the age of iwenty-one but is below the age
of twenty-five if it appears to the Court that—

(@) the child is, or will be, or if an order were made without
complying with those provisions would be receiving
instruction at an educational establishment or undergoing
training fora trade, profession or vocation, whether or
notthe childisako, or will also be, in gainfulemployment;
or

() therearc special circumstances which justify the making
of an order without cumplying with either or both of
those provisions.

(4) Any periodical payments order in favour of a child shall,
notwithstanding anything in the order, cease 10 have effect on the
death ofthe person liable to make the payments under the order,
except in relation to any arrears due under the order on the date of
the death

61, (1) Where the Courtdecides to make an order requiring
any payments to be secured or for a scttlement of property—

(a) it may direct that the matter be referred to a legal
practitioner to draw up the instrument to be executed
by all necessary parties; and

(b) where the order is 10 be made on proceedings for divorce,
nullity ofmaniage or judicial separation it may, ifitthinks
fit, defer the grant of the decree in question until the
instrument has been duly executed,

(2) The Court may make such order as it thi-iks just as 1o the
payment of the costs and expenses of and incidenta) to the
preparation of the instrument and its execution.

62, (1) Subject tothe provisions of this section, where the Court
has made an order to which this section applies. the Court shall
have power to vary or discharge the order or to suspend any
provision thereof temporarily and to revive the operation of any
provisionsosuspended.
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(2) Thisscction applies tothe following orders:

(@) any order for maintenance pending suit and any interim
order for maintenance;

(b) any periodical payments order;
(c) any secured periodical payments order;

(d) any order made under paragraph (¢) of subsection (4) of
section fifty-four or paragraph (b of subsection (7) of
section fifty-eight for payment of a lump sum by
instalments;

(e) any order for asettlement of property underparagraph
(B) of subsection (1) of section fifly-five or for a variation
of settlement under paragraph (c) or (d) of subsection
(1) of section fifiy-five, being an order made on or after
the grant of a decree of judicial separation.

(3) Thepowersexercisableby the Count under thissection in
relation to an order shall be exercisable also in relation to any
insttument executed in pursuance of the order,

(4) TheCourtshallnotexercise the powers conferred by this
section in relation to an order for a settlement under paragraph (b)
of subsection (1) of section fifiy~five or for a variation of settlement
under paragraph (¢) or (d) of subsection (1) of section fifly-five,
except on an application made in proceedings—

(a) for the recision of the decree of judicial separation by
reference to which the order was made;

(®) for the dissolution ofthe marriage in question.

(S) No property adjustment order shall be made on an
application for the variation of a periodi cal payments or secured
periodical payments order made, whether in favour of a party to a
marriage or in favour ofa child of the family, under section fifly-
Jfive. and no order of the payment ofa lump sum shall be made on
an application for the variation of'a periodical payments or secured
periodical payments order in favour ofa partytoa marriage, whether
made under section fifty-five, or under section fifty-eight.

(6) Wherethe person liable to make payments under a secured
periodical payments order has died, anapplicati on under thissection
rclatingto that order may be made by the person entitledto payments
under the order or by the personal representatives of the deceased
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person, but no such applicationshal), except with the perinission of
the Court, be made afier the end of the period of six months fiom
the date on which representation in regard to the estate of that
person is firsttaken out.

(7) Inexercisingthe powers conferred by this section the Court
shall have regard to all the circumstances of the case, including
any change in any of the matters to which the Cout was required
to have regard when making the order to which the application
relates and, where the party against whom that order was made
has died, the changed circumstances resulting in the person’s death.

(8) The personal representatives of a deceased person against
whom a secured periodical payments order was made shall not be
liable forhaving distributed any partof'the estate of the deceased
after the expiration of the period of six months referred to in
subsection (6) on the ground that they ought to have taken into
account the possibility that the Court might permit an application
under this section to be made after that period by the person so
entitled to payments under the order; but this section shall not
prejudice any power to recover any partof the estate so distributed
arising by virtue of the making of an order in pursuance of this
section,

(9) In considering for the purposes of subsection (6) the
question when representation was first taken out, a grant limitedto
settled landor to trust property shall be left out of account unless
a grant limited to the remainder of the estate has previously been
made or is made at the same time.

63. (1) A person shall not be entitled to enforce through the
Court the payment of any arrears due under an order for
maintenance pending suit, an interim order for maintenance or any
financial provision order without the leave of the Court if those
arrears became due more than twelve months before proceedings
to enforce the payment of them are begun,

(2) The Court hearing an application for the grant of leave
under this section may refiise leave, or may grantleave subjectto
such restrictions and conditions, including conditions as to the
allowing of time for payment by instalments, as the Court thinks
proper, or may remit the payment of the arrears or of any part
thereof.

(3) An application for the grant of leave under this section
shall be made in such manner as may be prescribed by rules of
court.
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64. (1) Where on an application made under this section in  Orders for
relation to an order to which this section applies it appears to the fcpayment

incertaln
Courtthat by reason of— casesof

(a)a change in the circumstances of the person entitled to, or  sums paid

liabletomake, payments under the order sincothe order :Mn:;n
was made; or orders

(b) the changed circumstances resulting from the death ofthe
personso liable;

the amount received by the person entitled to payments under the
order in respect of a period after those circumstances changed or
after the death of the person liable to make payments under the
order, as the case may be, exceeds the amount which the person
so liable or the person’s personal representatives should have been
required to pay,the Court may order the res pondentto the application
to pay to the applicant such sum, not exceeding the amount of the
excess, as the Court thinks just.

@) Thissection applies to the following orders:

(a) any order for maintenance pending suit and any interim
order for maintenance;

(b) any periodical payments order; and
(c) any secured periodical payments order.

(3) An application under this section may be made by the
person liable to make paymentsunder anorderto which this section
applies or the person's personal representatives and may be made
against the person entitled to payments under the order or the
person’s personal representatives.

(4) Any application under this section may be made for—
(a) the variation or discharge of the ord crto which this section
applies; or
() leave to enforce, or the enforcement of, the payment of
arrears under that order.

(5) An order under this section for the payment of any sum
may provide forthe payment of that sum by instalments of such
smount as may be specified in the order.

65, (1) If a maintenance agreement includes a provision Maintenance
purporting to restrict any right to apply to the Court for an order 287cements
containing financial arrangements, then—
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(o) that provision shall be void; but

(b) any other financial arrangements contained in the
agreement shall not thereby be rendered void or
unenforceable and shall, unless they are void or
unenforceable for any other reason and subject to
sections sixty-six and sixty-seven, be binding on the
parties to the agreement.

(2) In this section and in section six{y-si» ** mainlenance
agreement " means any agreement in writing made whether before
or after the commencement of'this Act, between the partics to a
marriage, being —

{a) an agreement containing financial arrangements, whether
made duringthe continuance orafterthe dissolution or
annulment ofthe marriage; or

(b) a separation agreement which contains no financial
arrangements in a case where no other agreement in
writing between the same parties contains such
arrangements;

* financial arrangements * means provisions governing the
rights and liabilities towards one another when living
separately of the partiesto a martriage including a marriage
which has been dissolved or annulled in respect of the
making or securing of pay ments or the disposition or use
of any property, including such rights and liabilities with
respect to the maintenance or education of any child,
whether or not a child of the family.

Altcration of 66, (1) Where a maintenance agreement is for the time being
agreements  subsisting and each of the parties to the agreement is for the time
by court being either domiciled or resident in Zambia then subject to
duringlifeof  subsection (3), either party may apply to the Court for an order
partics under thissection.

(2) If the Court is satistied either—

(a) that by reason of a change in the circumstances in the
lightot'which any financial arrangements contained in
the agreement were made or, as the case may be,
financial arrangements were omitted fromitincluding a
change foreseen by the parties when making the
agreement, the agreement shallbe alteredsoastomake
different, oras the case may be, so as to contain, financial
arrangements; or
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(b) that the agreement does not contain proper financial
arrangements with respectta any child of the family;

then sub ject to subsections (3) and (4), the Court may by order
make such alierations in the agreement—

(i) by varying or revoking any financial arrangements
containedin it; or

(i) by inscrting in it financial arrangements for the benefit of
one of the parties o the agreement or o fa child ofthe
family;

as may appear to the Court to be just having regard to all the
circumstances, including, if relevant, the matter memioned in
subsection (3) olsection fifty-six,and the agreement shall have
effect thereafter as if any alteration made by the order had been
made by agreement between the parties and for valuable
consideration.

(3) Wherethe Courtdecidcs to alter, by order under this section,
an agreement by inserting provision for the making or securing by
one of the parties to the agreement of periodical payments for the
maintenance of a child ofthe family or by increasing therateofthe
periodical pay ments which the agreement provides shall be made
or secured by one of the parties for the maintenance of such a
child, then, in deciding theterm for which under the agreement as
altered by the order the payments, or as the case may be, the
additional pay ments attributable to the increase are to be madeor
secured for the benefit of the child, tho Court shall apply the
provisions of subsections (2) and (3) of section sixfy as to age
limits as if the order in question were a periodical payments or
secured periodical payments order in favour o f thechild.

67, (1) Where a maintenance agreement within the meaning
of'section sixty-five provides for the continuation of payments under
the agreement after the death of one of the parties and that party
dies domiciled in Zambia, the surviving party or the personal
representatives of the deceased paity may, sub ject to subsections
(2) and (3) apply to the Court for an orderunder section sixty-five

(2) Anapplicationunder this section shall not,except with the
permission of the Cowst, be made after the end of the period of six
months from the date on which representation in regard to the
estate of the deceased is first taken out.

(3) |fa maintenance agreement is altcred by the Court on an
application made under subsection (1); the like consequences shall
ensue as if the alteration had been made immediately before the
death hy agreement between the parties and for valuable
consideration.
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(4) Theprovisions of this section shall not render the personal
representatives of the deceased liable for having distributed any
partof the estate ofthe deceased a fter the expiration of the period
of six months referred to in subsection (2) on the ground that they
oughttohave taken into account the possibility thatthe Court might
pennitan application under this section to be made by the suviving
party after that period, but this subsection shall not pre judice any
power to recover any part of the estate so distributed arising from
the making of an order in pursuance of this section.

(5) Subsection (9) of section sixty-two shall apply for the
purposes of subsection (2) as it applies for the purposes of
subsection (6) of section six/y-iwo.

68, (1) For the purposes of thissection  financial relief*” means
relief under any of the provisions of sections fiffy-two, fifiy-four,
JSiftyfive, fifiy-eight and sixfy-two except subsection (5) and section
sixty-six, and any reference in this section to defeating a person’s
claim for financial reliefis aref erence 1o preventing financial relief
from being granted to that person, or to that person for the benefil
of a child of the family, or reducing the amount of any financial
roliof which might be so granted, or frustrating or impending the
enforcement of any order which might be or has beenmade at this
instanceunderany of those provisions.

(2) Where proceedings for financiaf relief are brought by one
person against anather, the Court may, on the application of the
first mentioned person—

(a) if it is satisfied that the other party to the proceedings is,
with the intention of defeating the claim for financial
relief, about (o make any disposition ¢t to transfer out
of the jurisdiction orotherwise deal with any property,
make such order as it thinks fit for restraining the other
pasty from so doingor otherwise for protecting the claim;

(b) if it is satisfied that the other party has, with that intention,
made a reviewable disposition and that if the disposition
were set aside financial relief or different financial relief
would he grantedtothe applicont, make anordersetting
aside the disposition;

{c) if it is satisfied , in a case where an order has been obtained
under any of the provisionsmentioned insu bsection(1)
by the applicant against t he other party, that the other
party has with that intention, made a reviewuble
disposition, make a norder setting aside the disposition;
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and an application for the purposes of paragraph (») shall be made
inthe proceedings forthe financial reliefinquestion.

(3) Where the Court makes an order under paragra phs (&) or
(c) of subsection (2) setting aside a disposition it shall give such
consequential directions asitthinks fit for giving effect 10 the order
includi ngdirections requiring the making of any payments or the
disposal of any property.

(4) Anydisposition mede by the other party to the proceedings
for financial relief in question whether before or after the
commencement of those proceedings is a reviewablc disposition
for thepurposesof arafra phs ib) and (¢} of subsection (2) unless
it was made for valuable consideration other than marriage to a
person who, at the time of the disposition, acted in relation toit in
good faith and without notice of any intention on the part of the
other party 10 def eat the applicant’sclaimfor financial relief.

(5), Wherean application is made under this section with respect
t0 a disposition which took place less than three years before the
date of the application or with respect to a disposition or other
de{al}ggd with property which is aboutta take place and the Courtis
satisfied—

(a)in acase fallingwithinparagraphs (@) or (h) of subsection
sz), that the dispositian or other dealing would, apart
rom this section, have the consequence; or
(®) in a case-Calling within paragra ph (c) subscction (2), that
the disposition has had the consequence;
of defeating the applicants claim for financial relief, it shall be
presumed, unless the contrary is shown, that the person who
disposed of oris about to dispose of or deal with the property did so
or, as the case may be, is about to do so, with the intention of
defientingthe applicant’s claim for financial relief.

(6) Inthis section* dispcsitim * docs not include any provision
contained in a will or codicil but, with thatexception, includes any
conveyance, assurance or gifi of property of any description,
whether madeby an instrument or otherwise.

69. (1) Where—

(a) aperiodical payments or secured periodical payments order
infavour of a patty 10 a marriage, inthis section referred
to as * a payments order ™, has ceased to have effect
by reason of the remarriage of that party; and

fb) the person liable 10 make payments under the order or the
person’s personal representatives made payments in
accordance with it in respect of a period afier the date
of the remarriage in the mistaken belief that the order
was still subsisting:
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the person so liable or the person's personal representatives shall
not be entitled to bring proceedings in respect of a cause of action
arising out of the circumstances mentioned in paragraphs {a) and
(b) against the personentitled to payments under the order or the
person’s personal representatives, but may instead make an
application against that person or the person's personal
representatives under this section.

(2) On an application under thissection the Court may order
the respondent 10 pay to the applicant a sum equal to the amount of
the payments made in respect of the period mentioned in paragraph
(b) of subsection (1) or, ifit appears to the Court that it would be
unjust 1o make that order, it may either order the respondent to pay
to the applicant such lessersum as it thinks fit or dismiss the
application.

(3) Anapplication under this section may be made to the Court
for leave to enforce or the enforcement of, payment of arrears
under the order in question.

(4)  An Order under this section for the payment of any sum
may provide tor the payment of that sum by instaliments of such
amount as may be specified in the order.

(5) Thecollectingofficer under an attlachment of eamings order
made to secure payment under a payments order, shall not
be liable—

(a) forany actdone by the collecting officer in pursuance of
the pay ments order after the date on which that order
ceased to have effect by reason of the remarriage of
the personentitled 1o pay ments under it; or

(&) for any act done by the collecting officer after that date in
accordance with any enactment or rule of court
specifying how payments made to the officer in
compliance with the attachment o fearnings order arc
to be deah with, if the act was one which the oflicer
would have been under a duty to do had the pay ments
order not so ceased 10 have effect and the act was
done before notice in writing of the factthat the person
so entitled had remarried was given to the of liccr by or
on behalf of that person, the person liable to make
payment under the payments order or the personal
representatives of either of those persons.

(6) In this section * collcction officer * in relation to an
attachment of earnings order, means the officer o fthe High Court
to whom a person makes payments in compliance withthe ardar,
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70. Where the Court makes an order under this Part requiring
payments, including a lump sum paymentto be made, or property
to be transferred, to a party to a marriage and the Court is satisfied
thatthe person in whose favour theorder is made is incapable, by
reason of mental disorder within the meaning of the Mental
Disorders Act, of managing and administering the person’s property
and affairs then, subject to any order, direction or authority made
or given in relation tothat person under thatAct, the Court may
order the payment to be made, or as the case may be, the property
to transferred, to such persons having charge of that person as the
Court may direct.

PART 1X
ProTECTION AND CUSTODY OF CHILOREN

71. (1) The Court shall not make absolute a decree of divorce
ornullity of marriage, or granta decree of judicial separation, unless
the Coun, by order, has declared that itis satisfied—

(a) that for the purposes of this section there are no children
ofthe family to whom this section applies;

(6) that the only children who are or may be children of the
family to whom this section applies are the children
named in the order and thar—

(i) arrangements for the welfare of every child so
named have been made and ace satisfactory or
are the best that can be devised in the
circumstances; or

(ii) itis impracticable forthe paity or parties appearing
before the Court to make any such
arrangements; or

(c) \hat there are circumstances making it desirable that the
decree should be made absolute or should be granted,
as the case may be, without delay notwithstanding that
there arc or maybe children of the family to whom this
section applies and that the Court is unable to make a
declaration in accordance with paragraph (b).

(2) The Coutt shall not make anorder declaring that it issatisfied
as mentioned in paragraph () of subsection (1) unless it has obtained
a satisfactory undertaking trom either or bath of the partics to
bring the question of the arrangements for the children named in
the order before the Court within a specified time.
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(3) If the Courtmakesabsolute a decree of divorceorofnullity
of marriage, or grants a decree ofjudicial separatio, without having
made an order under subsection (1) the decree shall be void but, if
such an order was made, no person shall be entitled to challenge
the validity of the decree on the ground that conditions prescribed
by subsections (I) and (2) were not fulfilled.

(4) Ifthe Court refuses to make an orderunder subsection (1)
in any proceedings for divorce, nullity of marriage or judicial
separation, it shall, on an application by either party to the
proceedings, make an order declaring that it is not satisfied as
mentioned in that subsection.

(5) Thissection appliestothe followingchild ren o fthe family:

(a) any child of the family who at the date ofthe order under
subsection (1)is—

(i) under the age of rwenty-one, or

(ii) under the age of mwenty-/ive and is receiving
instruction at an educational establishment or
undergoing training for a trade, profession or
vocation, whether or not the child is also in
gain ful employment; and

(&) any other child of the family to whom the Court by an
order under thas subsection directs that this section shall
apply:

and the Coun may give such adirection if it is of the opinion that
there are special circumstances which make it desirable in the
interestofthe child that this section should apply to child,

(6) In this section * welfare ”, in relation to a child, includes
the custody and education o fthe child and financial provision for
thechild.

72. (1) The Court may make such order as it thinks fit for the
custody and education of any child of the family who is under the
age of twenty-five—

fa) in any proceedings for divorce, nullity of marriago orjudicial
separation, before or on granting a decree or at any
time thereafier, whether, in the case of a decree of
divorce or nullity of marriage, before o ralter the decree
is made absolute; or

(5) whore any such proceedings are dismissed after the
beginning of the trial, either forthwith or within a
reasonable period after the dismissal;
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and in any case in which the Court has power by viitue of ihis
subsection to make an order in respect of a child itmay instead, if
itthinks fit, direct that proper proceedings be taken for making the
child awardof court.

(2) Where the Court makes an order under section sixty, the
Courtshall also have powertomakesuch order as atthinks fit with
respcctto the custody of any child ofthe family who is for the time
being under the age of twenfy-five; but the power conferred by
this subsection and any order made ine xercise of that power shall
have cffect only as respects any period when an order is in force
underthatsection and the child is under that age.

(3) Where the Court grants or makes absolute a decree of
divorce or grants a decree of judicial separation, it may include in
thedecreea declaration thateither party tothe marriagein question
is unfitto have the custody of the children of the family.

(4) Where adecrec ofdivorce or judicial separation contains
a declaration refeired to in subsection (3), then, if the party to whom
the declaration relates is a parent of any child of the family, that
party shall not, on the death of the other parent, be entitled as of
right to the custody or the guardianship of that child.

(5) Where an order in respect of child is made under this
section, the order shall not af fect the rights over or with respect to
the child of any person, other than a partytothe marriage in question,
unless the child is the child of one or bath of the parties to that
marriage and that person was a party to the proccedings on the
application for an order under this section.

(6) The powerofthe Courtunder paragraph (a) of subsection
(1) or subsection (2) to make an order with respe et to a child shall
be exercisable from time to time; and where lhe Coutt makes an
order under paragraph (b) of subsection (1) with respect toa child
it may from time to time until that child attains the age of twenzy-
five make a further order with respect to the child's custody and
education.

(7) The Court shall have power to vary or discharge an order
made under this section or to suspend any provision thereof
temporarily and to revive the operation of any provision so
suspended.
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73. (1) Where tho Courthas jurisdictionunder this Part to make
an order forthe custody of a child and it appcars to the Court that
there are exceptional circumstances making it desirable that the
childshould be under the supervisionofan inde pendent purson, the
Court may, forany periodduring whichthe child is, in exercise of
that jurisdiction, committed tothe custody of any person, order that
the child be under the supervision of an officer appointed under
this section as a welfare officer,

(2) Where a child is under the supervision of any person in
pursuance of this section the jurisdiction possessed by court to
vary any financial provision order in the child’s favour or any
order made with respecttothe child's custody or education under
this Part shal), sub ject to any rules of court,be exercisable at the
instance ofthe Courtitself.

74. (1) Withoutprejudice to any jurisdiction exercisable by the
Court apart from this section, the Court shall have jurisdiction to
enter proceedings by a wife, notwithsianding that the husband is
not domiciled in Zambia—

(a) in the case of any proceedings under this Act, other than
proceedings under section fwenty-fouror sectionsixfy~
Jive to sixty-seven if —

(i) the wife has been deserted by her husband, or

(ii) the husband has been de ported from the Zambia
under the Immigration and Deportation Act,and
the husband was Immediately before the
desertion ordeportation domiciled in Zambia;

(&) in the case of proceedings for divorce or nullity of marriage,
if the wifeis resident in Zambia and has been ordinarily
resident there for a period of three years immediately
preceding the commencement of the proceedings.

75.°(1) In proccedings in whichapplication has beenmade with
respect to the custody, guardianship, welfare, advancement or
education of children of a marriage—

(a) the Court shall regard the interest of the children as the
paramount consideration; and

(8) sub ject to paragraph (a) the Court may make such order
in respect of those matters as it thinks proper.
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(2) The Court may adjourn any proceedings referred to in
subsection (1) until a report has been obtained from a welfare
officer, or from some other suitable person appointed for thispurpose
by the Court, on such matters Televant to the proceedings as the
Court considers desirable and may receive the report in evidence.

(3) Inproceedings with respecttothe custody of childrenof a
marriage, the Court may, if it s satisfiedthatitisdesirableto do so,
make an order placing the children, or such of them as it thinks fit,
in the custody of a person other than a party to the marriage.

(4) Where the Court makes an order placing a child of a
marriage in the custody of a party to the marriage, or of a person
other than a party to the marriage, itmay include in the order such
provision as it thinks proper for access to the child by the other
party to the marriage, or by the parties or a party to the marriage,
as the case may be.

76. (1) Exceptasprovided by this section, the Court shall not
make an order under this Part in favour ofthe petitioner where the
petition for the principal relief has been dismissed.

(2) Where—

(a) the petition for the principal rclief has been dismissed
after a hearing on the merits; and
(») the Court is satisfied that—
(i) the proceedings for the principal relief were
instituted in good faith to obtainthatrelief; and
(ii) there is no reasonable likelihood of the parties
becomingreconciled;

the Court may, if itconsiders that it is desirable to do so, make an
order under this Partin favour of the petitioner.

(3) The Courtshallnotmake an order by virtue of subsection
(2) unless the proceedings for the order have been heard at the
sal"n? time as, orimmediately after, the proceedings f orthe principal
relief.

(4) In this section * principal relief * means relief of a kind
referred to in paragraph () or () ofthe definition of * maximonial
cause " in subsection (1) of section twa

PART X

INTERVENTION

77. Inany proceedings under thisAet where the Court requests
the Attomey-General to do so, the Attorney.General may inter vene
in contestor argue any question arising in the proceedings.
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78. In proceedings under this Act for a decree of dissolution
or nullity of marriage, judicial separation orinrelation to the custody
or guardianship of children, where the Attorney-General has reason
10 believe that there are matters relevant to the proceedings that
have not been, or may notbe, but ought to be, made known to the
Court, the Attorney-General may, at any time before the
proceedings are finally disposed of, intervene in the proceedings.

79, (1) The Attomey-General may, either generally or in relation
to a matter or class of matters, by writing under the Attorney-
General’s hand, delegate all orany of thc A tomey-General's powers
and functions under this Part, except this power of delegation, to
the person occupy ing from time to time, while the delegationisin
force, the office of Solicitor-General or to any advocate.

(2) A delegation under this section is revocable at will and
does not prevent the exercise of a power or the performance of a
function by the Attomey-General.

80. (1) Inproceedings under this Act for adecree of dissolution
ornullity of marriage or judicial scparation or where a person applies
tothe Court for leave to intervene in the proceedings and the Courn
is satisfled that the person may be able to prove facts relevant to
the proceedings that have not been or may not be, but ought 10 be,
made known 10 the Coun, the Court may, at any time before the
proceedings arc finally disposed of, make an order entitling that
person 1o intervene in the proceedings.

(2) An order under this section may be made upon such
conditions as the Courtthinks fit, includingthegiving of security
for costs.

81, Where an Intcrvention takes place under this Part after a
decree nisi has beenmadeand it is proved that the petitioner has
been guilty of collusion with intentte cause a perversion of justice
orthatmaterial facts have not been brought bef ore the Court, the
Court may rescind the decree.

82. For the purposes of this Part, where a decree nisi has
been made inany proceedings, the proceedings shall not be taken
to have bceen finally disposed of until the decree nisi has beeome
absolute.
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83. A person intervening under this Part and section forsy-
Jive shall be deemed to be a party in the proceedings with all the
rights, dutiesand liabilities ofa party.

PART X1
APPEALS

84 An appeal does not lie from a decree of dissolution of
marriage or nullity of a voidable marriage after the decree has
become absolute,

85 (1) A person aggrieved by a decree of the High Court
exercising its jurisdictionunder this A ctmay, within such time as
may be prescribed by the rules, appeal from the decree to the
Supreme Coutt.

(2) Uponanappealunderthissection, the Supreme Court may
af firm, reverse or vary the decree appealed against, and may-

(a) make such decree as in its opinion should have been made
at first instance or on appeal, as the case may be; or

(b) order a rehearing at first instance on such terms and
conditions, if any, as it thinks fit.

PART XII
RECOGNITION 0 FOREIGN DF.CREES

86 (1) A dissolution or annulment of marriage effected in
accordance withthe law of a foreign country shall be recognised
as valid in Zambia where, at the date of the institution of the
proceedings that resulted in the dissolutionor annulment of mar riage,
the party at whose instance the dissolution or annulment was
effected, orif it was effected at the instance of both parties, either
of those parties was—

(@) In the case of the dissolution of a marriage or the annulment
of avoidable marriage, domiciled in that foreign country;
or

(b) in the case of the annulment of a void marriage, domiciled
orresident in that foreign country,

(2) For the purposes of subsection (1}--

() where a dissolution of a marriage was effiected in
accordance with the law of a foreign country al the
instance of a descried wife who was domiciled in that
foreign country either immediately beforehermarriage
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orimmediately before the desettion, she shall be deemed
10 have been domiciled in that foreign country at the
date of the institution oftheproceedingsthatresultedin
the dissolution; and

(b a wif'e who, atthe date of the institution of the proceedings
thatresulted in adissolution or annulment of her marriage
in accordance with the law of a foreign country, was
resident in thatforeign country, and had beenso resident
for a period of three years immediately preceding that
date shall be deemed to have been domiciled in that
foreign country at that date.

(3) A dissolution or annulment of a marriage effected in
accordance with the law of a foreign country, not being a dissolution
or annulment to which subsection (2 ) applies, shall be recognised
as valid in Zambia if its validity would have been rec ognised under
the law of the foreign country in which, in the case of a dissolution,
the parties were domiciled at the date of the dissolution or in which,
inthe case ofan annulment, either party was domiciled at the date
ofannulment,

(4) Anydissolution or annulmentof amarriage that would be
recognised as valid under the common law rules of private
imtemational law butto whichnone ofthe preceding provisions of
this section applies shall be recognised as valid in Zambia and the
operation of thissubsection shall notbelimited by any implication
from those provisions.

(5) For the purposes of this section, the Court, in considering
the validity of adissolution or annulment effected under the law of
a foreign countty, may treat as proved any facts found by a court
of the foreign countty or otherwise established for the purposes of
the law of the foreign country,

(6) A dissolution or annulment of a marriage shall not be
recognised as valid by virtue of subsection (1) or (3) where, under
the common law rules of private international law, recognition of
its validity would be refised onthe ground that a party tothe marriage
had been denied natural justice.

(7) Subsections (1) to (6) apply in relation to dissolution and
annulment effected, whether by decree, legislation or otherwise,
before or after the commencement of this Act,

(8) Inthissection* foreigncountry * means i country, orpan
of acountry, outside Zambia,
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PART X1l
Evoevce

87, (1) For the purposes of this Act, a matter of fact shall be
takento be proved ifit is established to the reasonable satisfaction
ofthc Court.

(2) Where a provision of this Act requires the Coutt to be
satisfied of the existence of any ground or factor as to any other
matter, it is sufficient if the Court is reasonably satisfied of the
existence of that ground or fact or as 10 that other matter.

88. (1) The evidence ofa husband or wife shall be admissible
in any proceedings to prove that marital intercourse did or did not
take place between them during any period.

(2) Inproceedingsforthenullity of marriage, evidence on the
question of sexual capacity shall be heard in camera unless in any
casethe judge is satisfied thatin the interests of justice any such
evidence ought to be heardin open court.

89, (1) A witness in proceedings under this Act who being a
party, voluntarily gives evidence on the witness’ own behalf, or
whether the witness is a party or not, iscalled by a paity may be
asked, and i3 bound to answera question the answerto which may
show, or tend to show, adultery by or withthe witness where proof
of that adultery would be material to the decision of the case.

(2) Except as provided by subsection (1), a witness in
proceedings under this Act, whether a party 10 the proceedings or
not, is not liable 1o be asked or bound to answer, a question the
answer to which may show, or tend 10 show, that the witness has
comminedadultery.

90. In proceedings under this Act, the Court may receive as
evidence ofthe factsstatedin it adocument pusportingto be either
the original orcertified copy of a certificate, entty or record of a
birth, death or marsiage alleged to have taken place whether in
Zambia or elsewhere.

91. (1) In any proceedings underthis Act,evidencethata party
toa marriage has been convicted, whetherin Zambia orelsewhere,
ofa crime is evidence that the party did theacts or things constituting
the crime.

(2) Inproceedingsunderthis Act, acertificate ofthe conviction
of a person of'a crime by a court in Zambia or a court of any part
of the Commonwealth, being a certificate purporting to be signed
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by the Registrar or other propcrofficerof thatcous, is evidence of
thefactof the conviction and of any particulars o fthe crime or of
the conviction, includingthe date on which thecrime was committed,
and of any sentence of imprisonmentimposed, thatare included in
the certificate.

PART XIV
ENFORCEMENT OF BECREES

92, (1) Subject to the rules, the Court may enforce by
attachment or by sequestration an order made urder this Act for
paymentof maintenance orcosts or in respect of thecustody of,, or
access to, children,

(2) The Countshall ordertherelease from custody of a person
who has been attached under this section upon being satisfied that
the person has complied with the order in respect of which the
person was attached and may, at any time, if the Coust i s satisfied
that it is just and equitable to do so, order the release of such a
person notwithstanding thatthe person has notcomplied with that

order.

(3) Wherea person who has been attached under this section
inconsequence of the person’s failure to comply withan order for
the payment of maintenance or costs bccomes a bankrupt, the
person shall not be kept in custody under the attachment longer
than six months after the person becomes a bankrupt unless the
Court otherwise orders.

93. (1) Where a dccree made under this Act orders the
payment of money to a person, any moneys payable under the
decreemay be recovered as ajudgmentdebt in acourt of competent
jurisdiction,

(2) A decree made.under this Act may be enforced by leaive
of the Court and on such terms and conditions as the Court thinks
fit, against the estate of a party afterthe party’s death.

94. Without prejudice to any power relating to enforcement of
decrees exercisable under this Act apart from this section, an order
for paymentof maiutonunce made under this Act shall be deemed
to be a maintenance order for the purposes of the Maintenance
Orders Act, and may be enforced under the Maintenance Orders
(Enforcement) Act
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95, Subject to this Act, the rules may make provision for the
enforcement of decrees made under this Act by means other than
those specified in the preceding provisions of this Part.

96. A decree made in a matrimonial cause before the
commencement of this Act may be enforced —

(a) in the manner in which itcould be enforced i f this Act
had not been passed; or :

{3) subjecttotherules, inthemannerin which a like decrse
made under this Act may be enforced.

PART XV
GENERAL PROVISIONS

97. (1) Subjectto subsection (2), amatrimonial cause of a kind
referred to in paragraph () or (&) of the definition of “* matrimonial
cause" in subsection (1) of section fwo ofthisA ct shall be instituted
by petition.

(2) A respondent may in the answer to the petition seek any
decree or declaration that the respondent could have sought in a
petition or any relief referred to in paragraph (c) of the detinition
of“matrimonial cause™ contained in subsection (1) of section avo.

(3) Proceedings of a kind referred to in paragraph (¢) of the
definition of**matrimonial cause™ in subsection (1) of section fwo
that are in relation to proceedings under this Act for a decree or
declaration of a kind referred to in paragraph (a) or (8) of that
definition—

(a) may he instituted by the same petition as that by which
the proceedings for that decrec or declaration are
instituted; and

(b) except as permitted by the rules or by leave ofthe Court,
shall not be instituted in any other manner.

(4) TheCourtshall, so far as is practicable, hear and determine
at the same time all proceedings instituted by the one petition.

98. Except as provided by this Act, the Court, upon being
satisfied of the existence of any ground inrespcctof whichrelief
is sought, shall make the appropriate decree.

99. (1) Excepttothe extentto which therules make provision
for proceedings or part of proceedings to be heard in chambers,
the jurisdiction under thisAct of the Courtshall, sub ject to subsection
(2), be exercised in open court.
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(2) Where, inproceedings under this Act, the Court is satisfied
that there are special circumstances that moke it desirable in the
interestsofthe proper administration of justice, thatthe proceedings,
orany pant of the proceedings, should not be heard in open court, it
may order thatany persons, not being parties 1o the proceedings or
their advocates, shall bo excluded during the hearing of tho
proceedings or any part of the proceedings, as the case may be.

100. (1) Excepzas provided by this section, a person shall not,
In relation 10 any proceedings under this Act, print or publish, or
cause 1o be printed or published, any account of evidence in the
proceedings, or any other account or particulars of the proceedings
otherthan—

(a) the names, addresses and occupations of the parties and
witnesses, and the name or names of the judge
constituting the Court and of the advocates;

(b) a concise statement of the nature and grounds of the
proceedings and of the charges, defences and counter
charges, in support of which evidence has been given;

(<) submissions on any points of law arising in the course of
the proceedings, and the decision of the Court on those
points; or

(d) the jud gment of the Counand obse rvations madc by the
Courtin giving judgment.

(2) The Court may, ifit thinks fitin any particular proceedings,
order that the mattersreferred to in paragraphs (a), (3),(cJ and ()
ofsubsection (1) or any of them, shall not be printed or published.

(3) A person who contravenes subsection (1), or prints or
publishcy, orcauses 1o be printed or published, any matier, or part
of'amatter, in contravention ofan order of a court under subscction
(2), commits an of Tenceand is liable, upon conviction, to a fine not
exceeding fifty thousand penalty units or to imprisonment for a
term not exceeding tw elve months or to both,

101. (1) Without prejudice to any other powers of the Court,
the Court may, upon application made by either party to the marriage
whether or not an applieation has been made by either party for
any other relief under this Act, grant an injunction or other order, as
the case may be—

(a) for the personal protcction ofa party to the marriage or of
any child of the marriage:
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(b) restraining a patty 1o the marriage from entering or
remaining in the matrimonial home or the premises in
which the other party to the marriage resides, or
restraining a party to the marriage from entering or
remaining in a specified area, being an area in which
the matrimonial home is, or which is the location of the
premises in which the other party to the marriage resides;

(c) restraining a party tothe marriage from entering the place
ofworkof the other party to the marriage or restraining
aparty tothe marriage from entering the place of work
or the place of education of any child of the marriage;

(d) inrelation to the property of a party to the marriage; or
(e) relating to the use or occupancy of the matrimonial home.

(2) In exercising its powers under subsection (1), the Court
may make an order relieving a party to a marriage from any
obligation to perfonn marital services or render conjugal rights.

(3) If the Court is satisfied that a person has knowingly and
without reasonable cause contravened or failed to comply with an
injunction or other orderunder this section, then. without pre judice
to the power of the Court to punish that person for contempt, the
Court may—

(a) order that person to pay a fine not exceeding two hundred
thousand penaity units;

(b) require that person to enter into a recognizance, with or
without sureties, in such amount as the Court considers
reasonable, to ensurethat such person will complysith
thein junction or otherorder, or orderthat person to be
imprisoned until the personenters into such reeo gnizance
or until the expiration ar three months, whichever lirst
occurs;

{c) orderthat person to deliver up to the Court sush documents
as the Court thinks fit; or

() make such othcrefders as the Court considers necessary
to enforcecompliance with the injunction or other order.

(4) (1) The Court exercising jurisdiction under this Act may
grant an injunction, by interlocutory order orotherwise, including
an injunction in aid of the enforcement of a decree, in any case in
which it appears to the Court to be just or convenient to do so,
cither unconditionally or upon such terms and conditions as the
Court thinks just.



350 [No. 20 0£2007 Matrimonial Causes

Cusis

Frivulousor
sexativus

pruceedings

Rules

102. In proceedings under this Act, the Court may, subject to
the rules, make such orders as to costs and security for costs,
whether by way of interlocutory order or otherwise, as the Count
thinks just.

103. (1) The Court may, at any stage of proceedings under
this Act, if it is satisfied that the proceedings are frivolous or
vexatious, disiniss the proccedings.

(2) The Court may, at any stage of proceedings' undor this
Act, ifitissatisfiedthat the llegations made in respect of a party
to the proceedings arc frivolous or vexatious, order that pasty be
dismissedfromthe proceedings.

104. (1) TheChiofJustice may, by statutory instrument, make
rules for or in relation to the practice and procedure of the High
Couwtinitsexercise of jurisdiction under thisAct,

(2) The rules of court referred to in subsection (1) may be
made for the purposcs of —

(ia) se gulating and prescribing the practice and procedurc of
the Court in matrimonial causes and any matters
incidental to or relating to any such practice and
procedure including the manner in which, andthe time
within which, any applications under the provisions of
this Act are to be made to the Court;

(h) prescribing matters relating to the costs of proceedin gs
and the assessment or taxation of those costs;

(c) prescribing the fortns and petitionss to be used in connection
with any cause or matter before the Court and the fees
to be charged in respect of proceedings under thisAct;

(@) referring claints or applications for or relating to the custody
of children or maintenance or any vther matler before
the Courtto a welfare officer or other suitable person
for investigation, report and recommendation;

fe) providing, in appropriate cases, for legal aid, for parties
before the Court and the remission of court fees;

(f) providing for the manner of service of any doeument
requiring to be served or for the manner of dispensing
withsuch service; and

(x) for requlating or prescribing any other matter which is to
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108, A petitioa for divorce, nullity of avoid or voidable marriage
or judicial separation which was filed in the High Court and which
was not concluded or is pending at the commencement of this Act
shall be heard and determined in accordance with the provisions
of thisAct

SCHEDUL.Y
(Seciions 27 and 28)
Pr 0 DeCREFS of COSANCURTY ANDASFINITY

Muariege of a man is prok.ibited if the woman is. or has becn that man's—

Consongulnity Afnity
Ancestress Wilfe's mother
Descendant Wife'sgrandmather
Sister Wite'sdaughter
Father's sister Wific's son's daughter
Mother's sister Wife's daughter’s daughter
Brother sdaughter Father's wile
Sister'sdaughter Grandfather’s wif'e

Son'swife

Son'sson’s wife

Daughter'ssin s wife

Marriage of 3 woman i3 prohibited ifihe man is, or has heen that woman's -

Cansanguinity Afinity
Ascestor Hustand's Father
Descendant Husband's grandfather
Brother Husband's son
Father's brothes Hushand's son's son
Mother's brother Hunband's doughter’s son
Brother'sson Mother's hushand
Sisier’s wn Grundmother*s husband

Daughter'shusband
Sun's daughter's husband
Daughter's daughter's husband

Divorce and
matrimonial
proceedings
commenced
defoie

oot
of this Acl



