








-Ja-

submissions. The matter came up for hearing on 15t April,
2019, at which the appellants’ counsel sought leave to file a
written reply to the respondent’s submissions. The lower court
gave the appellants up to 18th April, 2019, to file a written reply.
The basis on which the appellants claimed interest was that the
respondent had a contractual obligation to pay their terminal
benefits within three months of their retirement but delayed to
do so and as a result, their benefits had lost value. The
appellants relied on correspondence which according to them,
showed that the respondent acknowledged that it would pay
interest on the terminal benefits. They further claimed that they
were similarly circumstanced with other retirees of the
respondent who were paid interest.

On the other hand, the respondent argued that the retention of
retirees on the payroll pending payment of terminal benefits was
intended to cushion against financial hardships and, the salaries
which the appellants had been receiving covered the devaluation
of the currency. The respondent submitted that it had not paid
interest to any retirees who had been retained on the payroll.
Further, that paying the appellants interest on the terminal

benefits would amount to unjust enrichment.



L..CISION OF THE HIGH COURT

7.

After hearing the parties, the learned judge held that the basis
for an award of interest is that the defendant has kept the
plaintiff out of his money and the defendant has had the use of it
himself so he ought to compensate the plaintiff accordingly. It
was his opinion that the retention of the appellants on the
payroll was intended and did cushion the appellants against
financial hardships arising from the non-payment of terminal
benefits on time. According to him, the payment of monthly
salaries to the appellants while they waited for their retirement
gratuity operated as compensation akin to interest payable as
compensation for being kept out of their money.

The lower court was of the view that paying the appellants
interest would be tantamount to paying them twice and would
amount to unjust enrichment. He adopted the approach that was
taken by his brother the Honourable Mr. Justice C. Zulu in the
case of Ines_ Zeko & 114 Others vs The Council of the Univer_ ty of
Zambia!, which the lower court found to be on all fours with this
case. The court in that case held that the claim for interest to

run parallel with the payment of salaries pending final payment
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with thi_ case without first of all considering whether
the said case was correctly decided;

7. That the lower court misdirected itself both in law and
fact in following the case of Iness Zeko and 114 others
and the respondent 2014/HP/1945 which case was
based on Article 189 of the Constitution of Zambia
(Amendment) 2016 which came .__to effect long after the
appellants had brought their grievance against the
appellant to court and therefore not forming the basis
upon which the appellants were denied their rights;
and

8. That the lower court misdirected itself in law and fact
by deciding this case without hearing the appellants’

lawyer’s written reply to the respondent’s arguments.

12. When this appeal came up for hearing, Counsel for the parties
entirely relied on the heads of argument which they had filed on

behalf of their respective clients.

TH.. APPELLANTS’ CONTENTIONS

13. On ground one, the appellants’ counsel, Mr Kachamba
submitted that there was a contract between the appellants and
the respondents which stated that the appellants were to be
retained on the payroll and paid salaries. He stated that the law

requires that contracts should be honoured.
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Counsel argued that the respondents retained the appellants on
the payroll for a long period of time and this resulted in their
money losing value. He submitted that their counterparts who
were still working had obtained salary increments to cushion
their money against depreciation, but the appellants were not
given such a cushion. He said the appellants were made to live
on money borrowed against their terminal benefits. He argued
that the long time it had taken the respondents to pay the
appellants their terminal benefits made the salaries the
appellants were receiving to cease to be salaries as envisaged by
the contract between the parties. This according to him was a
breach of contract.

In the second and fourth grounds of appeal, the appellants are
challenging the approach adopted by the lower court in dealing
with this matter. The appellants’ counsel contends that this
matter was commenced by writ of summons and as such it
should have been heard in c_ ... court. It is argued that the court
should not have dispensed with holding a trial in open court and
ordered that the matter be determined using affidavit evidence.
This allegedly deprived the appellants of their right to be heard

and to cross examine the respondent. It is contended that the
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plaintiffs in both cases had been paid their terminal benefits and
were seeking an order for interest. It was her argument that a
case is considered to be on all fours with another where the
claims are substantially similar and neced not be exactly the
same.

Ms. Ngoma further argued that the principle of stare decisis
requires that a court should abide by its ratio decidendi in past
cases. For this contention, she relied on the case of Davies Jokie
Kasote vs The People? and the case of Zambia Consolidated Copper
Mines Limited vs Mulemwa3. [t was submitted that the Iness Zeko
case is still good law as there has been no subsequent decision
that has overruled it.

According to counsel, what the appellants were ¢ <ng to
achieve is not tenable at law as all High Court judges have equal
power, authority and jurisdiction. We wer_ _ ferred to Section 4
of the High Court Act and the case of Mundia Sikatana vs The
Attorney General® for this argument. It was her contention the
court below could not have examined whether the Iness Zeko
case was correctly decided as that would amount to reviewing a

decision of a court with equal authority, power and jurisdiction.
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Ms. Ngoma further opposed ground four. She submitted that the
court below addressed its mind to the issue whether the
appellants would be disadvantaged if not awarded interest. She
repeated her arguments in ground one and contended that the
lower court was on firm ground when it held that the appellants
would be unjustly enriched if awarded interest in addition to the
salaries.

On grounds three and five, Ms. Tembo argued that at no time did
the respondents commit to paying interest on the appellants’
terminal benefits. She submitted that the letters authored by the
respondent’s counsel expressly denied any intimation that
interest was payable. She referred to the case of Zega Ltd vs
Zambezi Airlines LtdS, where the court held that an admission
must not only be unconditional, but must also be unequivocal.
Counsel further argued that no group of retirees who had been
retained on the payroll had been paid interest as alleged by the
appellants. According to -, the appellants failed to prove that
the respondent paid inter st to retirees who were similarly
circumstanced. We were urged to dismiss this appeal and uphold

the lower court’s decision.



35.

36.

37.

-J19-

The appellants’ counsel filed a reply to the respondents’
contentions. On grounds one, Mr. Kachamba submitted that the
respondent’s contractual obligation to pay terminal benefits
i e pw-aew <~ T 2 mc..chs was breached and this brought
into effect the requirement for the respondent to retain the
appellants on the payroll and to pay them salaries. He
maintained that the respondent breached the contract when the
period of three months was prolonged into years without upward
salary adjustments.

On ground three, counsel submitted that the breach of contract
resulted in the appellants commencing an action and obtaining a
default judgment. e argued that the respondent did not act
promptly to offset the judgment debt, but it entered into
protracted discussions over a period of about ten years leading
the appellants to believ that the respondent would red1 ssth r
grievances. He argued that the lower court did not attach weight
to the ne " :.ce and mis -esentations of the respondent.
According to him, the court ought to have considered awarding
an equitable remedy.

On ground five, Mr. Kachamba submitted that flowing from the

respondent’s inertia or misconduct, the retirees who were
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represented by Messrs. Mundia and Company commenced an
administrative action against the government and were paid. He
argued that the retirees in the Iness Zeko case sued the
respondent but did not properly articulate their case and lost.
Therefore, this case was mishandled by the lower court when it
used the Iness Zeko case as a precedent.

On grounds two and four, counsel submitted that Order 144 of
the Rules of the Supreme Court provides that the parties should
have had an opportunity to be heard on the question or
consented to an order or judgment on such determination. It was
his contention that the appellants did not have an opportunity to
be heard and did not consent to the judgment on a point of law
which made the ruling of the lower court irregular.

In respect of ground six, Mr. Kachamba insisted that the Iness
Zeko case was not applicable to this case because it did not deal
with the issue of breach of contract. He submitted that the lower
court c__ its ¢.._. _aotion, de_.de_. to dete___.i  t... __ ) R I
point of law but should have allowed the appellants to present
their case as they had commenced the action by writ of

SUIminons.
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On grounds seven and eight, Mr. Kachamba argued that justice
must not only be done, it must be seen to done. He submitted
that the appellants were denied the right to be heard and further
illustrated by the lower court’s statement that it had not looked

at the reply filed by the appellants.

CONSIDERATION OF THE MATTER BY THIS COURT AND VERDICT

41.

42.

We have considered the evidence on record, the heads of
argument filed by Counsel for the parties and the authorities.
The appellants have raised eight grounds of appeal, which, for
purposes of clarity and coherence, we shall address in their
sequential order. We shall nevertheless address grounds three
and four at the same time for convenience’s sake. We will also
deal with grounds six and seven together, for the simple reason

7 A " the ~ame issue and are interrelated.
The issue for determination in ground one is whether the
appellants were entitled to interest on their terminal benefits,
The contract which governed the relationship between the
appellants and the respondent was a Collective Agreement,
which in Clause 10(b) provided that an employee who has been

retired must be paid their retirement benefits in full within three
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Order 14A of the Rules of the Supreme Court. It is the appellants’
contention that this matter was commenced by writ of summons
and it should have gone to trial in open court, but the court
failed to recognize the legitimacy of the appellant’s action. We
wish to state that a court has power, upon application of a party
or of its own motion, to determine any question of law arising in
a matter. This is provided in Order 14A of the Rules of the

Supreme Court, which states as follows:

“1. The court may upon the application of a party or of
its own motion determine any question of law or
construction of any document arising in any cause or
matter at any stage of the proceedings where it appears
to the Court that -

{fa} Such question is suitable for determination
without a full trial of the action, and

(b}  Such determination will finally determine (subject
only to any possible appeal} the entire cause or matter

or any claim or issue therein.

3. The Court shall not determine any question under
this Order unless the pa. .ie _ have either

faA) Had an opportunity of being heard on the
question, or Consented to an order or judgment on such

determination.”

50. The lower court opined that whether the appellants were entitled

to interest on their terminal benefits was a question of law
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which the parties may have engaged in after the default
judgment was entered. The delay on the part of the respondent
in applying to set aside judgment and the negotiations which
may have taken place, have no bearing on this appeal. We say
this because this appeal is not challenging the setting aside of
the default judgment.

It is our considered view that grounds three and four are
essentially a digression from the real issue in this appeal. The
re... ..3ue was whether the appellants are entitled to interest. We
also do not find merit in the appellants’ argument that the lower
court did not assess the impact that the respondent’s breach of
contract had on the appellants. We have already found that there
was no breach of contract and therefore this argument cannot be
sustained. We, accordingly, hold that grounds three and four are
misconceived. We hereby dismiss them for 1..ck of :__zrit.

On the fifth ground of appeal, the appellants contend that this
case consists of groups of retirees f ™ting for the same cause
who were represented by different lawyers but the lower court
ignored a fundarr....:al principle that like cases should be treated
alike. They argued that the lower court closed its eyes to the fact

that retirees who were represented by the late Mr. Mundia SC




















