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The Appellant maintained that the contract of employment was
the operative and governing document. This view is informed by
the fact that the letter of offer was issued first, followed by the
contract of employment: and that the standard practice in
employment is that a letter of offer is issued first before a
contract of employment is executed.

As argued by the Appellant, it is trite law that where the parties
have embodied the terms of their contract in a written
document, extrinsic evidence is not generally admissible to add
to, vary, subtract from or contradict the terms of the written
contract. By way of exception to the above rule, extrinsic‘
evidence may be admitted to show that the written instrument
was not intended to express the whole agreement. See the case
of Ponde and Others v Zambia State Insurance Corporation
Limited ©.

However, in matters of employment, conditions of service
already being enjoyed by employees cannot be altered to their
disadvantage without their consent as was held in Zambia

Oxygen Limited and Zambia Privatization Agency v. Paul

Chisakula and Others ¢
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7.6 In the present case, a letter of offer was issued on 26t July,

7.7

7.8

2013 outlining conditions that the Appellant was offering to the
Respondent. Without doubt, the conditions outlined therein
were favourable to the Respondent who, for some reason, did
not immediately sign the offer to signify his acceptance.
Nonetheless, the Appellant proceeded to avail the Respondent a
contract of employment with a less favourable remuneration
package which the Respondent proceeded to sign on 31st July,
2013. There was evidence that the Respondent immediately
engaged the Appellant over the remuneration package, and
upon agreement, he executed the letter of offer containing a
superior package on 1st August, 2013.

Thereafter, as the payslip clearly shows, the Appellant
proceeded to pay tﬁe Respondent a superior package as
expressed in the letter of offer. What then is the effect of this
conduct by the Appellant with respect to the contract of
employment?

Where parties have entered into a c.ontract of employment, their

conduct may be taken to infer implied variation of the terms of
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the contract. In the case of Armstrong and Whitworth Rolls
Limited v. Mustard (), the English Court of Appeal held that:

The respondent was entitled to a redundancy
payment calculated on the basis of normal working
hours of 60 per week because the natural inference to
be drawn from the fact that he was put on a 12 hours
shift basis as opposed to an eight hour shift basis was
that the 12 hour shift was something which the
respondent was bound to work after his colleague left

in 1963. Although there was no express mutual

agreement to vary the terms of the respondent’s
contract of employment, it was impliedly varied by

the conduct of the parties. funderlining for emphasis)

7.9 Flowing from this persuasive authority, it can be concluded that
the conduct of the Appellant in paying the remuneration
package contained in the letter of offer as opposed to that in the
contract of employment, goes to demonstrate that there was a
mutually agreed variation of the remuneration package |
contained in the add;ndum to the contract of employment.

7.10 Having held that the terms of employment were varied mutually,
as reflected on the payslip, it follows that the notice period for

termination is as per letter of offer. The letter of offer stipulated
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a month’s notice 6f ‘termination. This is mo_réufavfo_ra‘plg term
than ‘thre¢ months’ notice. The other terms of colnt_ract of
employment remained unchanged. Clause 22.1. on variation
stipulated: that: the ‘employer reserves_the right to make any-
reasonable changes to:the employee’s terms and conditions of
employment-from time:to time. Any changes or amendments
would be-deemed to be accepted unless the employee notifies
the employer of any objection..-The employer, varied terms as to
remuneration which was effected on payroll. It is trite that an
-employee’s conditions of terms cannot be adversely changed.

7.11 Theérefore we find no merit in the connected grounds one, two,
three and:four,of the appeal.

7.12-Having found -that the ietter.of offer.varied the terms of the
;contract of employment with:respect to remuneration, it-follows .
Ithat"-ground.- six must fail. There:being no evidence adduced to
-the -effect’ that the appellant was. paying the respondent fuel
aalioWance in: the sum of K2,000, -the court below was on. firm
ground to-hold-that the respondent was entitled to the claim for

the:period -he worked. for the appellant.










