


J2

Legislation & Other authorities referred to:

1.0
1.1

1.2

1.3

2.0

2.1

The Penal Code, Chapter 87 of the laws of Zambia

Bryan A. Garner, Black’s Law Dictionary, 8 edition, Thomson West, 2004

Introduction

This is a matter in which the appellant appeared at the
Subordinate Court on a charge of stock theft, contrary to
section 275(2) of the Penal Code. He was alleged to have stolen
a bull that was owned by Mark Thomas Harvey of Shiwang’andu

District in Muchinga Province.

Having been taken through a full trial, he was found guilty and
convicted by the Subordinate Court. He was later sentenced to
seven (7) years imprisonment with hard labour by Judge K.

Limbani.
He has appealed against the conviction and the sentence.

Evidence in the trial Court

The facts of the case were that Mark Thomas Harvey was a
proprietor of a Ranch which had, inter alia, 54 heads of cattle.
On 29t September 2020, after conducting a head count during
a dipping session for his cattle, he discovered that there was a
bull that was missing. He described the particulars of the
missing bull as having been grey and blown and was branded

B49 and also had a green ear tag.
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charged with an offence may well seek to exculpate himself on
a dishonest basis even though he was not involved in the offence

as stated in the case of Bwalya vs The People®.

In closing on ground one counsel cited the case of Mbinga

Nyambe vs The People® where it was held as follows:

“Where a conclusion is based purely on inference, that

inference may be drawn only if it is the only reasonable

inference on the evidence...”
In relation to ground two, the thrust of Mr. Makinka’s argument
was that the custodial sentence of 7 years imposed on the
appellant was too harsh in light of the fact that there were no
aggravating circumstances. The case of Adam Berejena vs The
People® was cited to support his proposition. In the said case it
was held that an appellate court may interfere with a lower
court’s sentence when the sentence is wrong in law, fact or in
principle or is manifestly excessive or so inadequate that it
induces a sense of shock. We were called upon to interfere with

the sentence and allow this ground of appeal.
Respondent’s argument

In response, Mr. Mwewa the learned Senior State Advocate filed
his heads of argument on 17t January 2023. The gist of his
submission was that the circumstantial evidence in this case
only led to the inference that the appellant stole the bull in
question. He pointed out that the circumstances in this matter

were that the appellant was found selling meat around the time
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of the disappearance of the stolen bull and the remains were
found on his father’s farm where he resides. The remains were
discovered with an identity tag and his father was unaware of
any cattle missing. Based on the foregoing, Mr. Mwewa urged

the court to dismiss the appeal.

On the principles regarding circumstantial evidence, Mr.
Mwewa referred the court to the cases of Chimbini vs The

People’” and David Zulu v The People?.
Hearing of the appeal

At the hearing of the appeal on 17th January 2023, the parties

relied on written submissions that were filed.
Determination

We have considered the record of appeal and the arguments
advanced by the parties. Before we proceed to determine the
appeal, we noted with dismay that the trial court did not
correctly recast the essential elements of theft which is the
predicate offence that the appellant was ch: "w''.F rease
of reference, the trial court itemized the elements of the offence

on page 25 of the record as follows:
“They must establish that

1. Accused took the said animal
2. It was a bull
3. He took it fraudulently.”






7.6

7.7

7.8

J10

the missing bull. In his defence, the appellant rendered an
explanation to the effect that the bull he slaughtered was owned
by the father. However, the father declined having authorized
the appellant to slaughter a bull.

It is common cause that the conviction by the trial court was
entirely based on circumstantial evidence. To rely on
circumstantial evidence, a trial court must be satisfied that the
evidence is cogent and compelling such that no other rational
hypothesis could be made other than the fact that the appellant
is guilty of the crime. In the case of Saidi Banda vs The
People? the court stated that:

“the circumstances from which the inference of guilt is
sought to be drawn must be cogent and firmly established.”

In the instant case the circumstantial evidence that was led by
the prosecution was that Mark Thomas Harvey lost a bull. There
were indeed contradictory statements as regards the colour of
the missing bull from the prosecution witnesses. Peter Sikana
described the bull as having been cream-white while Mark
Thomas Harvey said that the missing animal was grey-brown.
Heroes Masumba received a report that there was a black
whitish bull that had been stolen from Mark Thomas Harvey.
The semi-decomposed skin of a bull that was found by Damson

Kabuswe on the appellant’s father’s farm was white and brown.

The burning question that arises is, whether an inference that

the appellant is the one who stole the bull from Mark Thomas
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Harvey is the only one that could be made from these
circumstances? In the case of Mbinga Nyambe v The People’
the Supreme Court held that:

“Where a conclusion is based purely on inference, that
inference may, be drawn only if it is the only reasonable
inference on the evidence ”

Having critically analysed the evidence that was led in the court
below, it is clear to us that the circumstantial evidence was very
weak. Firstly, the evidence regarding the identification of the
animal was fraught with contradictions and inconsistencies as
alluded to by counsel for the appellant. There were various
descriptions of the colour of the animal and the green tag, that
ought to have been a critical piece of evidence, was not identified
by the owner. There was also no evidence of the number on the

ear tag.

7.10 Another flaw in the prosecution evidence was that the appellant

7.11

is not the one who led the police to the recovery of the skin,
hooves, head and ear tag. It was the evidence of Damson
Kabuswe that he followed a bad odor which led him to the
decomposed skin. Upon contacting the complainant Mark
Thomas Harvey to come and identify, he declined the invitation.
When the police finally came they are the ones who exhumed

the skin, hooves, head and tag.

So the recovery of the said items was done at a distance of about

3 km from where the animal had been slaughtered. Our








