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JUDGMENT

Mchenga DJP, delivered the judgment of the court.
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3. GROUNDS OF APPEAL

3.1. Two grounds have been advanced in support of the
appeal.

3.2. The first ground of appeal is that the
appellant’s confession that he touched the
prosecutrix’s genitals was not properly admitted
into evidence,

3.3. The second ground of appeal is that the appellant
should not have been convicted on the prosecutrix’s
uncorroborated evidence identifying him as the
offender.

4. ARGUMENTS IN SUPPORT AND AGAINST THE 15T GROUND OF

APPEAL

4.1. In support of the first ground of appeal, Mr.
Mweemba referred to the case of Mushoke v. The
People! and submitted that since the appellant
claimed that he was beaten before he confessed to
touching the prosecutrix’s genitals, a trial within
a trial, should have been conducted before the
admission of his confession into evidence.

4.2. In response, Mr. Mainza conceded that the

appellant having indicated that he only confessed
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after being beaten, a trial within a trial should
have been conducted.

5. COURT'S CONSIDERATION AND DECISION ON THE 15T GROUND

OF APPEAL

5.1. During the trial, when the arresting officer
sought to produce the appellant’s confession, the

appellant objected as follows:

“I never said that. I was being beaten. I did not

say that. I never said that”

5.2. The trial Magistrate then ruled that:

“The accused disputes having made that confession.
A trial within a trial would have been necessary if
he was admitting to the confession having been made

involuntarily”

5.3. In the case of Matthews Kalaluka Mate and Others
v. The Peopléz, deciding on whether a trial within a
trial should be conducted where an offender denies
making a confession after being assaulted, the
Supreme Court held that:

“An allegation that no statement was made despite
beatings does not raise the issue of voluntariness,
but raises a question of credibility as one of the

general issues”

5.4. This being the case, it 1s our view that the
trial Magistrate’s ruling was 1in line with the

holding in the case of Matthews Kalaluka Mate and
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Others v. The People?. The appellant alleged that he
had been assaulted but denied making the confession.
5.5. In hié defence, the appellant alleged that he
was taken into the CID office, where he was beaten
after which he was made so sign a piece of paper the
arresting officer had read to him. He did not know
1ts contents because it was read out in English.

5.6. We have examined the record of proceedings and
there 1s no evidence that the T“pre-written
statement”, the appellant alleged he was made to
sign, was produced in evidence.

5.7. It 1s clear that when the trial Magistrate
referred to the “appellant’s confession”, he was
refereeing to the verbal confession the appellant
made to the arresting officer.

5.8, As we have already indicated, there was no need
to hold a trial within a trial for that confession
because the appellant denied making it.

5.9. We therefore find no merit in the 1%t ground of

appeal and we dismiss it.
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the appellant run away was corroborative, as 1t
amounted to “something more”.

6.5. He acknowledged that this evidence was not
considered, but submitted that had the trial
Magistrate considered it, he would have found it to
have corroborated the prosecutrix’s evidence

identifying the appellant as the offender.

COURT’S CONSIDERATION AND DECISION ON THE 2F¥° GROUND
OF APPEAT.
7.1. We will first deal with Mr. Mweemba’s submission

that the doctor’s findings rendered questionable the
prosecutrix’s claims that the appellant had sexual
intercourse with her.

7.2. Since the appellant was charged with the offence
of indecent assaul_., an of_znce in which sexual
intercourse 1is not an ingredient, the doctor’s
findings w @ of no significance.

7.3. In any case, the trial magistrate looked for
corroborative evidence before convicting the
appellant.

7.4. In the case of Emn nuel Phiri v. The People?, it

was held that:











