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Document No. a/40/17, Annex 1

J2-






2.5

2.6

2.8

2.9

¢ endant’s Financial Advisor and would render ¢_.._ces such
as: provide tt defendant ...... a list of potential financiers,
negotiate terms with investors, restructure the defendant’s
financial structure and draft the necessary documents for and

on behalf of the defendant in financial transactions.

Pursuant to a term of the agreement, the defendant was to pay
the plaintiff a sum of ZMW 17,500.00 upon execution of the
said agreement, ¢..d a further ZMW 17,500.00 upon execution
of what was referred to as a Term Sheet (to mean any
document setting out the parties’ agreed terms) for each

transaction.

Upon execution of the ag.:c._.ent, the plaintiff issued an
invoice to the defendant for the initial payment to whi_a the

defendant did not settle.

Further, upon execution of a term sheet between Cavmont
Bank Limited and the defendant, which the plaintiff facilitated,

th- d-fendant failed to settle the invoice presented.

Furthermore, the plaintiff performed other duties and incurred
costs and expenses incidental to the performance of its
obli 1tions _.ad.- the agreement to which the defendant had

not settled.

The plaintiff then commenced the said action claiming:
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4.2

5.0

5.1

Essays in Memorian wugenio Minoli 1974! wherein the

author came up with four elements of an arbitration clause.

The learned judge found that the arbitration clause was
missing the four elements and came to the conclusion that it
lacks clarity, 1s imprecise and that its validity and
effectiveness is hampered and it is therefore null and void. She
proceeded to conclude that there being no dispute amenable to
arbitration, she could not stay the proceedings and refer the

parties to arbitration.

The appeal

Dissatisfied with the 1ling of the High Court, the defendant
appealed to this Court raising two grounds of appeal as

follows:

i. The Court below erred in law and in fact when it held that
the Arbitration Clause contained in the engagement

a_. _:..entis null and void and of no effect.

-

il. The Court below erred in law and in fact when it held that
the Arbitratic Clause contained in the engc-ement
agreement has no mandatory consequences for the parti_s in
that the Arbitration Clause is silent and that the wording of

vree Arbitration Clause has not given powers to the
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6.0

6.1

6.2

6.3

Arbitrators to resolve the disputes likely to arise betwe _.1 the

parties as it merely states the seat of arbitration.

Appellant’s submissions

On 29th M:_:h, 2022, the appellant filed its heads of

argument in which the two grounds are argued as one.

The gist of its argument is that the Arbitration clause between
the appellant and respondent falls within the definitions of an
arbitration agreement as provided in sec..on 2 of the
Arbitration Act, and the definition provided by tk learned
authors of Black’s Law Dictionary?, 10t Edition which
defines arbitration a,..eement as an “agrec..1ent by which the
parti s consent to resolve one or more disputes by

arbitration.”

In support of the submission that the arbitration agreement
between the parties is valid, we were referred to the case of
Cash Crusaders Franchising Pty Ltd v Shakers and
Movers (Z) Limited! a decision of Mutuna J (as he t..2n was)

where he held that:

-J7-



6.4

“..1 _2 sta. ._1g point is to recognise the fact that the parties
h__ve decided to have their dispute adjudicated upon by way
of arbitrati_, they are in fact saying that they do not wish
to avail themselves of the courts save in the limited

circumstances provided for by the law.”

It was submitted that in the present case the parties showed
the intention to arbitrate and went as far as having their
intention expressed in their engagement agreement. It was
contended that it is trite that where parties freely and
inder .adently a —“ee to an arbitration agreement, the effect is
that the jurisdiction of the court is ousted. In support of this
submission, we were referred to the case of ZCCM
Investments Holdings PLC v Vedanta Resources Holdings

¢..d Konkola C r Mines PLC2?, where the Supreme Court

held as fol__ . _.

« ..where parties have chosen that they would refer any of
their dispute to arbitration instead of resorting to regular
courts, a prima facie duty is cast upon the court to act on

their agreement.”
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6.11 We were urged to allow the &

7.0 The respond at’s submissions

7.1 In response to the grounds of appeal, it was submitted that
the learned judge heed the Supreme Court’s guidance in the
case of Aubrey Nyambe when she stated at page R4 (Page 11

of the record of apper" as follows:

“I heed the guidance of the Supreme Court in the case of
Aubrey Nyambe v Total Zambia Limited, where it was said

that:

‘However, in determining wheth - a matter is amenable
to arbitration or not, it is imperative that the wording
used in the arbitration clause Iitself are closely

studied.”

In so doing, I have to undertake an inquiry in relation to the
issues to be covered and whether they are amenable to
arbitration as agreed by the parties. This entails that the
application must specify the dispute and nature of the

dispute.”

7.2 The t.spondent has argued that the arbitration clause in casu

is incoherent, vague and ambiguous as to whether a dispute is
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7.4

7.5

7.6

It was contended that the wording in the pres...t case was
unclear which made the learned judge to state at page R6

(page 13 of the record of appeal) as follows:

“...the Defendant did not specify the dispute and nature of
the dispute but merely made reference to the arbitration
clause. The application, so to speak, was brought in dead

and cannot be judicially resuscitated.”

It was submitted that when the lower court found the
arbitration clause to be null and void it did not do so to dictate
wh [ terms : to for— part of the c.....__, but rather, that
the clause was imprecise and difficult t. uphold. We were

referred to the learned judge’s finding at page 12 of the record

of appeal where she stated the following:

'y

“I find the pr it ~“itrc“'on c.aus » I pathological
meaning a defective clause as coined by Fredric Eisenmann.
It clearly lacks clarity...so imprecise that its validity and

effectiveness is hampered.”

It is submitted that the learned judge merely referred to the
essay by Fr_d... Tise..._1.., Commercial Arbitration

Essays in Memorian Eugenio Minoli for its persuasive value
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7.7

7.8

and did not intend it ¢- - bindin authority against the

Arbitration Act.

It was argued that section 10 of the Arbitration Actrequires
a court to interpret an arbitra*on clause/agreement before
referring parties to arbitration. That the learned juc : did not
dispute that there was an arbitration clause. Counsel
submitted that the validity of the clause or the capacity of the
clause to be used to refer the matter to arbitration was or is
not dependent on the definition of an -rbitration agreement,
but that the Arbitration Act at section 10 requires the clause to

be interpreted by the court.

The respondent defended the learned judge’s position in that
the wording of the clause needed to be studied. That upon her
int rpr :ation of the ¢ L.z, she found it was ambiguous and
therefore could not be construed in favour of the parties. We
were referred to the contra preferentum doctrine as defined by

Black’s Law Dictionary that:

“..in interpreting documents, ambiguities are to be construed

unfavourably to the drafter...”
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7.9

7.10

7.11

We were also referred to th | arned author, Ma ¢ Alder,

Clarity for Lawyers where he states that:

“...it’s a commendable principle that ambiguity will be

construed against the interests of the party responsible for it.
We call it ‘the careless drafting rule.””
The case of Indo Zambia bank Limited v Mushaukwa
Muhanga® was referred to as one upholding the contra

preferentum principle.

It was submitted that the lower court was on firm ground to
adjudge the arbitration clause null and void in light of its
ambiguity. That the mere existence of an arbitration clause
does not create an obligation to transfer the matter to
arbitration without any conditions. Reliance was placed on the
case of ZCCM Investment .oldings PLC v Vedanta
Resources Holding and Konkola Copper Mines PLC supra
where the Supreme Court reaffirmed what it had earlier stated
in the case of Konkola Copper Mines P"C v NFC Africa

Mining ro«- as follows:

-J15-



“However, as we observed in the case of Konkola Copper
Mines PLC v NFC Africa Mining PLC a court has no obligation
to stay proceedings and refer the parties to arbitration where
it is demonstrated that the arbitration agreement is null and

void, inoperative or in_ap_>l_ _,bei.._J performed.”

7.12 The case of Ody’s Oil Company Limited v The Attorney-
General and Constantinos James Papoutis8 was referred to

where the Supreme Court held:

“The court must be satisfied that there is first an agreement,
that the ¢ 1 ition agreement is valid, and or that it is not

null and void, inoperative or incapable of being performed.”

7.13 Next, the respondent reverted to the lower court’s use of the
essay of Frederic Eisenmann. It was argued that the learned
judge was not precluded from referring to the essay for its
persuasive value. Reliance was placed on the case of K_._ny
Ilunga T/A La Fiesta VIP Lounge v Hotel and Tourism
Training Institute Trust T/A Fairview Hotel 2019° in

which cas we stated the following:

“We turn to ground six in which the learned trial judge is

faulted for relying on legal works in assisting her in the
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8.2

8.3

8.4

It is trite that arbitration is a conflict resolution method that
has E_zn applied in our juri_ldiction for a couple of decades
now. Our current Arbitration Act is framed in accordance with
the Model Law on International Commercial Arbitration
adopted by the United Nations Commission on
International Trade Law (UNCITRAL) on 21 June, 1985.

If the seat of arbitration is not Zambia, Articles, 8, 9, and 10 of
the UNCITRAL Rules will not apply. The said Articles relate to
an arbitration and substantive claim before the court,
applications for interim measures by the court, and the
numbers of arbitrators respectively. The other required
element in an arbitration agreement is a statement on the

applicable national law.

From the plethora of authorities cited by counsel for the
parties, the position of Zambian jurisprudence and law are
settled as far as the jurisdiction of the High Court is concerned
in matters where a contract embodies an arbitration clause.

Section 10 of the Arbitration Act provides as follows:

“A court before which legal proceedings are brought in a
matter which is subject to an arbitration agreement shall, if
a party so requesi_ at any stage of the pr_:_:xdings . __
notwithstanding any written law, stay those proceedings and
refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative or incapable of being

performed.”
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which states that any clause considered to be ambiguous
should be interpreted against the interests of the party that
created, introduced, or requested that a clause be included.
That the arbitration clause should be interpreted against the
appellant. Applying the literal rule or plain meaning rule of
interpretation, which says that ordinary words must be given
their ordinary meaning, we agree with counsel for the
le__t that the wording inthe .. ____..c..c¢' "t ‘oreu
1s clear that the parties in1 1ded to oust the jurisdiction of the

court.

8.17 We take the view that the contra preferentum rule is applicable
where the evidence does not dispel th. ___biguous nature of
the contract language, then the court will rule a anst the
party that created or introduced the clause to be included and
in __vour of the unknowing party. We see no ambi_aity in the
construction of the arbitration clause regarding the mutual
intentions of the parties to refer the matter to arbitration. The

1 [ Indo et
Limited v Mushaukwa .suhanga supra are inapplicable to

the circumstances in casu.

8.18 The learned judge misconceived the application of the law on
what would warrant a refusal to stay proceedings p.ading
arbitration. This appeal is therefore allowed and the lower

court’s decision is set aside.
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