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That, that would be taking far too simr._l._:ic a view of the
order defying the very purpose for which the ladders were
required, namely for use on overhead power lines.

Coming to the issue of the merchantability of the ladders
supplied, the learned Judge, relyir., on section 14 of The
Sale of Goods Act!, found that the ladders that were
supplied were sagging and were not fit for use on
overhead power lines being the purpose for which they
were ordered. As, a 1_sult of the above findings, the

learned Judge dismissed the Appellant's case.

4.0 THE APPEAL

4.1

Dissatisfied with the decision of the lower court, the
Appellant has appealed to this Court advancing six
grounds of appeal couch 5 ____JWS!
1. The Honourable trial court erred both in law and
fact when she failed to recognise that the
purchase order is the final document in the

simplified bidding process.
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2. The court misdirected itself in finding that the
- urchase order should __ot be read alone but with
the request for a quotation by virtue of clause
S{c) and when there is evidence on record to
show approved specifications by the Respondent
during the evaluation process.

3. The Honourable trial Judge misdirected herself
in finding that all the ladders were not of
merchantable quality even when there was
evidence on record that technical specifications
were given by the Respondent and it was also
pleaded by the Respondent that the 9 metre
ladders were in accordance with the

{ hnical specific

4. The Honourable Judge fell into error in holding
that the allegation of the ladders wobbling and
sagging was not objected to when there was no
evidence on record to establish it nor was the

issue of quality raised.



v. e wonourable trial Judge erred when she
glanced over the rejection of the ladders when it
was established at trial that the Respondent did
not formally 1_ject the ladders and is still i__
possession of all the ladders.

6. The findings of fact that led to the Judgment
handed down by the Court were either perverse
or made upon a misapprehension of the facts
i d or they were findings which on a proper
.-ew of the evidence would n_t ha.> t_c&n
arrived at.

5.0 ARGUMENTS IN SUPPORT OF APPEAL

5.1 Mr. Mwiche, Counsel for the Respondent, relied entirely
on the filed heads of argument dated ..™® April o.1.
Counsel argued grounds one to six together which
basically attacked the findings of fact on the basis that
the learned Judge misapprehended the facts before her.

5.7 According to Counsel, a Purchase Order is intended to be

a final document indicating the specifications to be



5.3

5.4

5.5

followed by a supplier after an evaluation process has
be 1 conducted. That it is the final order in the simplified
bidding process and is essentially a binding contract
between the parties.

It was argued that in tk present case, notwithstanding
tt . fact that the A__.____.t de an offer which was
accepted by the Respondent, the Purchase Order
prepared by the Respondent only contained the
Respondent’s minimum technical specifications. It was
argued tk._: nowhere in the Purchase Order did it state
that the Purchase Order had to be read together with
other documents.

Counsel relied on the cases of National Drug Con__any
Limited and Z: »_ .rivat’~——*-— Agency v Ary
Katongo! and Shogun Finance Limited v Hudson? for
the position that parties are bound by the terms of the
contract voluntarily and freely entered into.

It was further argued that the lear..2d Judge’s finding

that clause 5(c) of the tender document meant that the






5., Counsel, relying on section 35 of . he wale of Goods Act!
and the case of Bernistein v Pamsc.. Motors (wolders
Green} Ltd’, submitted that while the Respondent had
the right to reject the goods, such rejection ought to have
been communicated to the App ‘lant. That this was not
done and th learned Judge failed to take that into
account. We were urged to uphold the appeal.

6.0 ARGUMENTS OF. OSING THE APPEAL

6.1 Mr. Mweemba, Cou..._z] for the Respondent, relied on the
filed heads of argument dated 15% June, 2021, which he
briefly augmented with oral submissions. In opposing
ground one, it was submitted th_t the learned Judge’s
finding that the Purchase Order was not a stand-alone
document was made on the basis of the /ic ac Tt ‘ore
her. Such as the fact that the Respondent’s tender
document requesting for quotations from suppliers
expressly stated that the terms of the accepted offer

would be incorporated in the Purchase Order.
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Secondly, the Appellant completed schedule B of the
technical sp cifications by stating the s_:_fi_at.___s of
the ladders that it had to offer. Thirdly, the Appellant
provided pictorial evidence of the ladders it was offering.
That based on the above, it is clear that the approved
quotation is what was intended to be incorporated in the
Purchase Order and not the Respondent’s minimum
requirements. The Respondent relied on the case of J
Evans and Sons (Portsmouth) Limited v Andrea
Merzaria® where it was held as follows:
“The court is entitled to look at and should look at
all the evidence from start to finish in order to see
where the bargain was that was struck between the
parties.”
It was submitted that the learned Judge, in arriving at
her decision, considered all the evidence before her and
concluded that the Purchase Order related to the tender

document and the quotation provided by the Appellant.

Relying on the case of Attorney General v Marcus
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the contract, the court may allow the parties to give
extrinsic evidence. In the case at hand, evidence on
record and in particular, the tender document unc
heading c) reveals that the Purchase Order, while being
the contractual documr..at between the parties, was not
intended to be the complet record of the bargain. This is
therefore, an apprc...... case in which extrins..
evidence, ¢..at to t dmitted in order ., make th
contract complete. Therefore, the learned Judge erred by
holding that the admissibility of extrinsic evidence was
irrelevant to the facts when in actual fact she admitted
extrinsic evidence.

7.11 As regarc.. the merchantability of the ladders supplied,
as __g--2ly ai,... .. by the Resporn 'snts, the evidence by
the Respondent as to the ladders being unfit for purpose
went unchallenged by the Appellant. The Respondents
alleged that the ladders were wobbly and sagging and as

a result were unsafe for the linesman to use.











