

















5.1

specific process outlined in the Disciplinary Code relating to
EIring SUpervisors or senior management as in the case of the
complainant. That even if procedure had not been follow
(which was c¢ aied), the appropriate p......am nt for tk

offenc s committed was dismissal. Therefore no injustice or
prejudice arose from the failure to comply with laid down
procedure in the contract of employment or indeed the
Disciplinary Code. The respondent also denied that the
complainant was entitled to payment of allowances and
gratuity for the whole contract period as per clause 11 of the
contract of employment since he was summarily dismissed.
The responc at denied that he was entitled to a_, [ t..2

claims sought.
»ne appeal

Dissatisfied with the decision of the High Court, the
complainant appealed to this Court raising four -ounds of

appeal as follows:

1. The learned trial judge erred both in law and fact when he

constituted himself as a disciplinary tribunal to determine
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whether or not the Appellant had committed a wrong
contrary to the law on the role of the Court in employment

matters;

The learned trial judge in the court below misdirected
himself in law and fact when he held that the Appellant
abused his office and conducted hi. i_ f in a dishonest
manner when there is uncontested evidence on record that
the Res_>ondent’s CEO cnproved his leave ¢ . the basis of

u_utilized lear _d___, _ _his previouscc _ act;

oW

The learned trial judge erred in law and fact when he failed
to award the Appellant damages for unlawful termination
despite finding that the Respondent herein had failed to
comply with the rules of natural justice and the Employment
Code Act on the basis of case authority whose effect has been

overtaken by the E___ployment Code Act 2019; and

The learned trial judge erred in law and fact wh_ he refused
to enforce the contract between the parties by ordering
pecific perfoi . __ of clause 11 of the contra Lt 'u 1t}

parties.

6.0 Appellant’s submissions

6.1

On 21st May, 2021, the appellant filed its heads of argument.
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6.2 Under ground one, the summa., of the appellant’s arguments
was that the learned judge exceeded his authority by
constituting himself as the respondent’s Disciplinary
Committee and he reviewed detailed evidence which led him to
fall into serious error that led to injustice in this case. In
support of this submission, reliance was placed on the case of
Zambia Electricity Supply Corporation v Muyambango!

where the Supreme Court held as follows:

“It is not the function of the court to interpose itself as an
appellate tribunal within the domestic disciplinary
procedures to review what others have done. The duty of the
court is to examine if there is necessary disciplinary power

and if it was exercised properly.”
6.3 We were also =7“red to our decision in the case of Aliza

vekhnik v Ca_x Dei Bambini Montessori cambia Limited®
where we held that:
“The Appellant was never called for a hear.._j neither was
she called upon to tender a . ex_!a ation. It is in this vein

that we come to the inescapable conclusion that the

appellant breached the rules of natural justice. It follows
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evidence before him. The case of the Attorney-General v
Marcus Kampumba Achiume supra was equally referred to

by the respondent where the Supreme Court held:

“An unbalanced evaluation of the evidence, where only the
flaws of one side but not the other are considered, is a
misdirection which no trial court should make, and entitles

the appeal court to interfere.”

7.5 We were urged not to interfere with the findings of the lower

7.6

court.

In response to ground three, it was submitted that on the
totality of the evidence, the learned trial Judge arrived at the
correct decision in not awarding damages for unlawful
termination despite an attribution in the judgment of non-
compliance with the rules of natural justice and a section of
the Employment Code. That a wrong application of a
principle of law cannot invalidate a decision that is supported
by evidence. In support off this submission we were referred to

the case of ZESCO Limited v Justin Chishimba!7 in which

‘the Supreme Court held:
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_ondu  both attract the penalty of summary dismissal. I am
sat” fled that despite the respondent’s failure to comply with
the rules of natural justice and the Employ: ent Code Act, the
complainant was properly dismissed as he had suffered no

injustice. (See the case of ..avid Lubasi Muyambango?).”

8.3 In the absence of a disciplinary committee, the learned judge

8.4

constituted himself as one when it was not his role to do so.
The findings that the appellant abused his office and was
dishonest wer_ fi..dings that ought to have been made by a
disciplinary tribunal and not the court. We accept the
appellant’s submissions and reliance on the case of Zambia
Electricity Supply Corporation v Muyambango supra in
which case the Supreme Court guided inter alia that the duty
of the court is to examine if there is necessary disciplinary
power and if it was exercised properly. We heeded the said
guidance in the case of Aliza Vekhnik v Casa dei Bambini

Montessouri Zambia Limited supra.

The learned judge ought to have restricted himself to the
consideration whether there was valid disciplinary power and
whether it was properly exercised. In the present case, the
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8.5

8.6

learned judge considered the Employment Code Act and
superior court authorities on the principle of the rules of
natural justice. His analysis was that in the circumstances of
this case the appellant’s loss of employment arose from
disciplinary charges which led to his dismissal. He relied on
the case of Redlilza Limited v Abuid Nkazi and Others!®

where the Supreme Court held that:

“There’s a differenc between dismissal and termination.
Dismissal involves loss of employment arising from
dis ‘plinary a ‘on. ...ii { -mirn tion a~~ ws the employer to
terminate the contract of employment without invoking

disciplinary action.”

That as such his sanction was summary dismissal and not a

mere termination of his employment.

The learned judge went further to consider whether the
appellant had admitted to any of the offences levelled against
him for which he was dismissed even though the respondent
had not followed the cori.:t procedure by availing him an

opportunity to be heard. __e considered the evidence on record
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8.7

and found that there was abuse of office and dishonest

conduct on the part of the appellant.

The approach taken by the learned judge was erroneous
because if he had reviewed the question whether the
respond.at had the necessary power and had properly
exercised it, he would have come to the conclusion that the
letter of the law and the disciplinary code were not adhered to.
We refer to the case of Chimanga Changa v Stephen
Chipango Ngombe!® in which case the Supreme Court held

that:

“Wh_. is crucial is that an employer wrried out
investigations as a result of which he reasonably believed

th___ the employee is guilty of misconduct... The employer

)

-

himself beyond reasonable doubt that the employee
committed the act in question. His function is to act
r_.___.__bly in coming to a decision. The rationale behind this
is clear: an employment relationship is anchored on trust
and once such trust is erod 1, the very foundation of the

relationship weakens.”
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8.8

8.9

In the circumstances of this case, it is clear that the appellant
was neither availed a hearing nor called upon to render an
explanation of the charges leveled ag-‘ast him by the Chief
“xecutive Officer in the letter of dismissal dated 17t January,
2020. He only e, _aled to the Permane..t Secretary, Ministry
of Energy in his letter of 22nd January, 2070, which office did
not constitute part of the respondent’s disciplinary procedure.
Part 2 of the respondent’s Disciplinary Code and Grievance

Proc Jure refers.

Whilst it has been argued by the respondent that there was no
disciplinary procedure applicable to the appellant because he
was the Human Resources Manager, we find this argument
bereft of _____: __.__._.i_ Clause 1.1 of the said Disciplinary
Coce e Grieve—ce Procedure stat-s “"at the code shall apply
to each and every employee of the respondent. The Chief
Executive "fficer was therefore obliged to adopt the procedure

provided in the code.

8.10 We find merit in ground one and allow it.
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8.11 In ground two the appellant challenges the finding of fact that
he abused his office and conducted himself in a dishonest
manner when there is uncontested evidence on record that the

respondent’s Chief Executive Officer (CEO) approved his leave.

8.12 We have, in preceding paragraphs held that the appellant was
not availed a hearing. The learned judge found at pages J34 to
J35 (pages 41 to 42 of the record of appeal) that the appellant
failed to produce evidence that his leave had been approved.
Whilst he was not availed a hearing, he produced a leave form
at page 112 of the record of appeal to show that his leave had
be approved by the Chief "xecutive Officer. Wk 1 shown the
leave form, this is what the respondent’s witness, RW1 said in
cross-examination at page 180 of the record of appeal:

“Q. The leave that he took in i..e mon... of ..tober, 2019,

was it approved by the CEO of the authority?
A, It was administratit "y approt 1.

Q. Sir, who approved the leave, who was in charge of

approving his leave?
A. It was the CEO.
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Q. Did you see the approval of his leave or when you see it

can you identify it?
A. Yes, if I see it I can identify it.

Q. May I refer the witness to the unmarked document,

what is that document witness?

A. «stis is the employee leave form for Maxwell Phiri.”

8.13 From the evidence on record, it is clear that the appellant
produced his leave form which was confirmed by the
respondent’s witness, RW1. The learned judge’s fi._.ding that
the appellant failed to present evidence cannot be sustained.
In a plethora of authorities the Supreme Court has guided
when an appellate court can reverse findings of fact by a lower
court. In the case of Mohamed v Attorney-General?? Ngulube,

™CJ, as he then was, held inter alia that:

“The appellate court may draw its own inferences in
opposition to those drawn by the trial court although it may
not lightly reverse the findings of primary facts.”

8.14 The inference we di w on the basis of the evidence on record
is that there was a misdirection on the part of the learned
judge when he found that the appellant had failed to produce
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8.19 Having found that the dismissal was wrongful and unlawful,
the learned judge need not have proceeded to constitute

himself as the disciplinary committ-- as we have stated under

R |

8.20 On the basis of the lower court’s finding, we allow ground
three and hold that the appellant is entitled to dai.._ges for
wrongful and unlawful termination. We have considered what
would be a just award in light of the consideration that
reinstatement would create a hostile atmosphere for the
respondent. In its place, we award the appellant the following:
twenty-four months' salary as damages for wrongful dismissal,
and twelve months' salary as compensation for unlawful
dismissal. The basis of our award is the case of First
C.........M___.__ Li___ted v Yendamoh supra whose awards
are based on similar circumstances as the present case. We
also awr=- the appellant interest on these monetary awards at
the average short term deposit rate from the date of writ to
date judgment in this Court, thereafter, at the rate of six

percent per annum (6%) till date of final settlement.
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8.21 Ground four complains that the learned judge ought to have
ordered specific performance of clause 11 of the contract

between the parties. Clause 11 provides:

“Where the contract of employment is terminated by the
employer before the completion of the contract period,
gratuity shall be paid to the employer for the entire period,
that is to say, for the peri_1 _5 60 months unless such

termination is on instant dismissal.”
8.22 In the case of Zamtel v Eva sanda?! we discussed at length
clause 9.1(b), a provision similar to the one in the present
case. From page J19 to J21 of our judgment we stated the

following:

“We are of the view that the impugned Clause 9.1(b) is penal
in nature and the amount payable under the clause was
imposed in terrorem. In addition, it does not constitute a
genuine pre-estimate of the loss. The Clause is a deterrent to
breaching the contract and is in our view unenforceable. The
Appellant’s argument that becau_: th_ __ause was applicable
to both parties, it is not unjust enrichment is untenable. It is
immaterial that the cl__use w .. ap,_ lic__)ble to both parties as
it was deterrent on both the employer and employee. ... have

perused a number of Supreme Court decisions which has
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Li. . .ited (8}, especi_!ly that the resulting sum stipulated
Jor is in effect bound to be extravagant and
unconscionable in amount in comparison with the
greatest loss that could conceivably be proved to have
gullou __, _ _the bre___1. This p__t of the appeal has to
succeed and the damages directed to be assessed as we

have indicated and not asordey _1b___ 0.7

In the case of Kitwe City Council Vs Williams Ng’uni® the

Supreme Court held that

“We are, therefore, dismayed by the order to award
terminal benefits equivalent to retirement benefits the
«waintiff would have earned if he had reached
retirement age had he not been constructively
dismissed. Apart from the issue of constructive

dismissal, which we have already dealt with, we have

" L

— - P .

for because such an award has not been earned and

might be properly termed as unjust enrichment.”

Further in the case of Zesco Limited Vs Alexis Mabuku
Matalel5, the Supreme Court reiterated by stating the

following that;
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t‘l

“We have held, in a number of cases that an employee
cannot be paid salaries or allowances for a peﬂod he or

she has not worked”.

The cases in point that the Supreme Court referred to were
namely the Kitwe City Council Vs William Ng’uni and
National Airports Corporation Limited Vs Re~gie Ephraim
Zimba and Savior Konie. The Supreme Court stated further

that;

“The principles emanating from these authorities are

still good law and we agree with them entirely.”

As an Appellate Court we are bound by the decisions of the
Supreme Court on the issue of payment of salaries/benefits
for a period not worked for. We are further fortified by the
recent Supreme Court case of Callister Kasongo and Mansa
Milling Limited and APG Milling Limited, Naomi
Tetamashimba, Racheal Tetamashimba, Christopher Mulusa
and Nathan ...bamba ..ulonga where it was held in referc¢ ce
to dismissal of the claim for salaries and allowances for the
period during which the Appellant’s benefits remained
unpaid,that;

“..wowever, this claim u __; doo____1 to fail ~n the basis of
our decision in the case of Kitwe City Council Vs
Ng’uni.”
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8.22 W g equally of the same view in the pres it case that tk

impu " 1ed Clause 11 is penal in nature and the amount
payable under the clause was imposed in terrorem. It does not
constitute a  auine pre-estimate of the loss. The Clause is a
deterre..t to breaching the contract and is in our view

unenforceable.

8.23Ground four lacks merit and is bound to fail.

9.0

9.1

9.2

co

Conclusion

For all the reasons given, we largely find merit in this appeal

and allow grounds one, two, and three.

We order that each party bears their own costs of the pp L

wapa
SIDENT
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