








4.0

4.1

interest on the amount due to the 1_spondent be at the
current bank lending rate from 16t February, 2009 to the
date of Judgment and thereafter at 6% till the debt is paid.
She found that the amount av.urded to the respondent was a
sum in United States Dollars. She rejected the interest rates
used by the Secretary to the ireasury and the Copperbelt
University experts as the same were based on a kwacha debt
and foun-” to be too hi~1. She applied the lowest lending
interest ral on the market at 13% fror- 16% ¢cbruary, 7009

to °7th N_ve..iber, 2017.
The appeal

"issatisfied the decision of the lowe. court, the Attorney-
¢ - -allaunched his sole ground of appeal as follows:
- That the court below erred in fact and law by awarding the
respondent high interest at 13 percent on a foreign currency

(Dollar) denominated amount which is way in excess of the

prevailing rates awarded by t._2 courts in Zambia.
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6.7

6.8

7.0

7.1

ought to k_..e c...:mined what the current lending rate was
and not award her own rate.

It was submitted that in the case of Zambia Revenue
Authority v Jayesh Shah the court arr..c _ _.: the rate of 10%
per annum in the absence of a prior ¢ re ment by the parties,
by meeting them halfway. That the appellant had proposed a
rate of 2.5% to 3.1% and the respondent had proposed 12%,
18% and 21%, and the court adjudged and ordered that t..z
interest would be at the current lending rate.

The respondent’s submissions ended on this note.

The App llant’s submissions in reply

In reply, Mr. Ndovi contended that the Mines and Minerals
(Environmental Protection Fund} Regulations empower the
Director of Mir.__ __ operate the Environment Fund. That the
regulations do not state that the funds are not from the
revenues of the republic. Couns . repeated his argument that
this Court should not be _..uyed by the expert’s report

because they were not aware that interest on a dollar debt is



8.0

8.1

8.2

8.3

8.4

low. __2 urged us to quash the judgment of the lower court and

award interest at 6%.

The »b>nsideration and decisf-n of *"1e Court

We have carefully considered the sole ground of appeal
together with the record and the opposing submissions by
counsel for the parties.

At the hearing, the respondent argued the cross appeal as part
of the position t~ “~2apr al tF issu 1is the sa -2 th
rate of interest. We shall therefor consider the cross appeal as
if it were submissions in opposition.

The gist of the appellant’s argument is that the rate of interest
applied by the learned Acting Registrar on a dollar rate was
high.

Mr. M ___ . __:L._1 on statutory provisions on the prescription ..
the rate of interest. Section 20 of the State Proceedings Act

provides as follows:

“20. The Minister responsible for finance may allow
and 1use to be paid out of the general revenues
of the Republic to any person entitled by a

judgment under this Act to any money or costs,
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interest thereon at a rate not exceeding six per
centum from the date of the judgment until the

money or costs are paid.”

8.5 Itis clear from the wording of the above provision that the rate
of inter.st for a judgment debt pursuant to the State
Proceedings Act shall not exceed the rate of 6%. Mr. Tafeni
argued that the monies subject of this judgment were not from
th neral revenues of the Republic but we.: collected from
mining companies and only administered by the Director of
Mines.

8.6 According to the Public Finance Act* the terms:

“__a1 alret » ir._ udes ..tca __ accruing tot  Republic
through taxes, fees, fines, levies, charges, sale of Government
property and shares, loans, donations and grants raised from
within or outside Zambia due to the ..cpublic.

“Public funds” means funds received electronically or in any
other form in person, through the bank or any other financial

institution or on behalf of the Central or local Government by

an offic . k_!der’s employment, and includ public monie _.
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“Public monies” means money received by an office holder
electronically or in any other form in the course of the office
holder . employment or any other person directly or
indirectly for the purpose of the Central or local Government,
and includes all stores, stamps, negotiable instruments,
bonds, debentures, investments, donations and other
securities raised by or received by or on behalf of, or for the

benefit of the Republic.”

8.7 We need not review the functions of the Director of Mines.

3.8

However, suffice it to say that it is not in dispute that the office
of the Director of Mines is a public one under the Central
Government and the funds he administers under the
Environmental Protection Fund are for the benefit of the
Republic. The monies received in the fund are therefore public
funds.

Mr. Tafeni raised .1. _oint that the low - court’s judgment
delivered by Mukabalo J on 77t November, 2017 could not be
altered as the appellant did not appeal against it. In the case

of Mumba v Lungu? where the Supreme Court held that:

“This Court will however affirm or overrule a trial court on
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8.9

any valid legal point presented by the record regardless of

whether that point was considered or even rejected.”

1€ ques~ ~n we pose her is wh ‘her the lower court could
award interest on the judgment sum at the current bank
lending rate to run from date of writ to date of Judgment and

thereafter at six percent until final settlement.

8.10We take the view that the lower court's award of interest at

the current bank lending rate cannot be sustained in light of
the provisions of the State Proceedings Act as it is not only
non-existent to judgment debts pursuant to the Act, but
would equally be unconscionable. We come to the
inescapable conclusion that there was an error on the part of
the lower court to grant interest at the current bank lending

rate.

8.11 We therefore set aside that portion of the award on grounds

that it has no basis t. w. In its place, we award interest on
the principal judgment debt at six percent (6%) per annum
from the date of writ to the date of final settlement pursuant

to the State Proceedings Act.
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9.0 Conclusion
9.1 For the reasons given, we conclude that there is merit in the
sole ground of appeal, and it is ther ‘ore allowed.

9.2 We order each party to bear own costs.
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