

















4.0 REPLY

4.1

4.2

4.3

In reply, the Plaintiff denied the Defendant’s assertions and
insisted that the seller had sold the Remaining Extent of
Farm number 3162, Kalomo to DBN. He also challenged the
contention that the seller had sold the farm to the late WMN
and he questioned the authenticity of the contract which
allegedly had the thumb print of the seller, even though WMN

was educated and able to sign.

The Plaintiff further averred that the alleged agreements that
the Defendant referred to in paragraph 4,5,6 and 7 of the
Defence supposedly took place in 2011, at which time the
said WMN was bed ridden having suffered a stroke and was
not in a position to execute any document. The Plaintiff also
made reference to the Power of Attorney allegedly having been

made in 2012.

The Plaintiff further contended that the said purported Will
was nullified by the Livingstone High Court on 9 April 2016
and cannot be relied upon and hence paragraph 12 and 13
of the Defence were null and void. The Plaintiff further
pointed out that paragraph 15 of the Defence was
contradictory as it alleged that the Respondent bought the
Remaining Extent of Farm no. 3162, Kalomo from WMN, but
further that the beneficiaries of the late WMN had also offered
their portions of the land, which he already alleged to have
bought.
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5.0

5.1

5.2

5.3

THE TRIAL BEFORE THE LOWER COURT
THE PLAINTIFF’S CASE

The trial of the matter commenced before the High Court on
31 August 2020 with the Plaintiff calling 2 witnesses and the

Defence having 4 witnesses.

The gist of the Plaintiff, PW1 Danny Mwanachibengu
Ng’andu’s evidence was that his father DBN had bought a
piece of land, Farm no. 3162, Kalomo from the seller on 30
September 1998. He referred the Court to a letter written to
the Kalomo Council Secretary by the said the seller,
confirming the sale to his father. He added that the seller had
the title deeds for the property and the process of change of
ownership of the property into the name of his father had
commenced and that his father had paid land rates in 1998.
However, his father died in March 2008 before title was
obtained in his name. He was appointed as administrator of
the estate of his late father and made efforts to pursue the

issuance of the title deeds up to the year 2012.

Sometime thereafter, the Defendant took cattle onto the Farm
claiming that he had bought the Farm from LCS. During
cross-examination, PW1 confirmed that WMN was his
father’s brother, but he denied that his uncle had bought the
Farm or that he was dealing with the issues relating to the
Farm in quesﬁon. Although he conceded that the

documentation showed that there was a contract of sale
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5.4

5.5

between' the seller and his uncle. He denied all other

assertions put to him.

The Plaintiffs second witness was his cousin, Fredwell
Mulunda, PW2. He testified that his uncle DBN had in 1997
informed him that he had bought 766 hectares of Mayoba
Farm from the seller at a price of K45,000. He later also told
him in 1998 that the papers for the Farm were being
processed after the seller had written to the Kalomo Council.
Further, that his uncle moved onto the said Farm no. 3162,
Kalomo, where he remained until his death in 2008.
Following his death, his cousin DBN was appointed as
administrator. He was granted the orders of appoin;cment by

the Choma Local Court.

In 2014, his cousin Danny had informed him that someone
had brought cattle onto the Farm. He told his cousin to bring
all the papers for the said Farm to him, which he did. Upon
review, he had seen a letter written by the seller authorizing
the Kalomo Council to process the title into the name of DBN.
He had also seen an assignment and the title deed in the
name of the seller, as the papers had not yet been processed
in relation to the Remaining Extent of the Farm. The witness
identified all the documents that he had seen earlier. Under
cross-examination, PW2 stated that he did not recall seeing

a contract of sale between DBN and the seller.
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5.6

5.7

5.8

THE DEFENCE

The first witness for the defence was the Defendant himself,
Abraham Sipambuleki, DW1. He testified that he was looking
to buy a Farm and in 2011 he heard that WMN was selling
land. He met with WMN who notified him that he had land
for sale at Mayoba. Sam took him to see the boundaries of
the Farm at Kalomo, where the land was shown to him by

Geoffrey Mankweza.

After seeing the Farm, he had agreed with WMN to buy 600
hectares of land at a price of K800,000. The agreement was
made in the presence of LCS, Sam and WMN'’s wife. He signed
a contract of sale with WMN and paid some money through
LCS. He referred the Court to the said documents and the
receipts of the payment made. The payments were made
through LCS, who had been given a Power of Attorney by
WMN.

Under cross-examination, DW1 confirmed that soon after
making payments for the land, he took his cattle to the farm
and he began erecting a wire fence. He later learned that
WMN had given some other people land and he negotiated
with Geoffrey Makweza to buy 40 hectares of the land. In
2014, as he was trying to fence the farm, DBN stopped the
people he had sent to do the works and later took the matter
to Court. He said that the Plaintiff had seen him coming onto

the farm to meet with WMN over the land and that he did not

J10



5.9

say anything. He therefore disputed that the Plaintiff’s father

owned the land.

Under cross-examination, DW1 reconfirmed that there was a
contract of sale between him and WMN’. .He also confirmed
that the seller had appended his thumb print to the
document although he was educated and could sign but
conceded that the seller was unwell at the time of execution
of the document. Upon being quizzed on whether he had
made inquiries with the people in occupation of the Farm,
DW1 said he had asked Geoffrey Makweza. He was a cousin
to WMN and was staying at the Farm. He conceded that he

did not consult DBN about why he was in occupation of the .

farm.

5.10 He also conceded that he did not undertake searches at the

5.11

Kalomo District Council to inquire if WMN was the owner of
the Farm; although he had checked the records at the
Ministry of Lands where he had established that the seller
was the owner. He referred to the exhibits of the searches he

had conducted.

The second witness for the defence was the seller John
Munkombwe Chibbwalu, DW2. He testified that he was the
owner of the farm in question and that he had sold it to WMN
in 1996. Upon being quizzed as to why DW2 had written a
letter addressed to the Council Secretary indicating that he
had sold the farm in question to DBN yet had told the Court
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that he had infact sold it to WMN, DW2 explained that
although he had sold the farm to WMN in 1996 and WMN had
paid for the farm, WMN had in 1998 requested him to write a
letter to the Council to put the farm into the name of his
younger brother DBN. He said WMN had told him that he had
bought the farm for his brother. He also said that he had
handed the farm over to WMN.

5.12 In 2009, WMN told him telephonically that they had not
obtained the title deeds to the farm in DBN’s name and that
his brother had since died. He therefore requested that DW2
travel to Livingstone, so the title be placed into his (WMN’s)
name, In 2012, Mr. Siakayayi had reached out to him and
taken him to see WMN who was unwell. He was presented

with a document which he signed.

5.13 Under cross-examination, DW2 conceded that there were no
documents before the Court which showed that he had sold
the farm to WMN. He confirmed that according to the
paperwork, he had sold it to DBN. However, he explained that
the date on the contract of sale before the Court was incorrect

as it was signed in 2012 and not 1996.

5.14 The third witness for the defence was James Ng’andu, DW3.
His evidence was that DBN and WMN were his brothers, who
were both deceased. He recalled that WMN had notified them
that he had bought a farm in Mayoba area from the seller. He
had gone with DBN and Amon Chipuma to see the farm
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Wilson had bought. After viewing the farm, WMN had
requested DBN to settle onto the farm to look after it, which
he agreed to do. He was never aware that WMN indicated that
he had bought the farm for DBN. He was not aware of any of
the paperwork relating to the property as he was not

educated.

5.15 The defence’s last witness was Nsama Oliver Mulenga, DW4,

6.0

6.1

a detective inspector with the police. His evidence was that
he was a handwriting expert in the forensic department. He
confirmed that Constable Mulenga had given him a document
entitled ‘disputed document’ in which a signature on the
document was disputed. The document was given to him
together with sample signatures of the Plaintiff and the
Defendant. He had examined the document to ascertain the
owner of the signature and had presented a report indicating
his findings. According to DW4, the Plaintiff was alleged to

have signed the said disputed document.

THE DECISION OF THE LOWER COURT

After considering the evidence of the witnesses at the trial,
the learned trial Judge found that John Munkombwe
Chibbwalu was the registered owner of Farm no. 3162,
Kalomo, as evidenced -by the Certificate of title dated 16
January 2009 exhibited in the Plaintiffs bundle of
documents. The Judge also noted that it was not in dispute

that the said Mr Chibbwalu had sold the farm in 1996 and
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11.16 We remain cognizant of the guidance of the Supreme Court
in numerous authorities including the case of William
Masauso Zulu, that for an Appellate Court to reverse any
findings of fact, it must be satisfied that such findings in
question are either perverse or made in the absence of any

relevant evidence or upon a misapprehension of the facts.

11.17 According. to the Respondent’s version on record, the seller
agreed to sell 732 hectares of the property known as Farm
3162, Kalomo to WMN in 1996 and contracts were executed
between these parties. WMN subsequently offered a portion
of the land to him which he contracted to buy in 2011. WMN
gave a sale mandate and power of attorney to LCS to deal
with a portion of the property being Farm 3162, Kalomo and
by virtue of these mandates, he paid the purchase monies to

LCS, which were acknowledged by WMN.

11.18 A close review of the evidence on record reveals some
inconsistencies. Contrary to the contention of the
Respondent above, there was no contract of sale executed
between the seller and WMN in 1996 in relation to a portion
of Farm 3162, Kalomo. This was confirmed by the seller, who
clearly stated that no such contract existed between the
parties in 1996 and that the document exhibited at page 144
of ROA was not the document he had signed. The learned
Judge in the lower Court clearly stated that she believed the
testimony of the seller as owner of the land and established

that a contract of sale of land was not signed in 1996.
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11.19 Therefore, from all the evidence on record, we accept that a
contract of sale for the property was not executed between
the seller and WMN in 1996. Hence the contract of sale,
(shown on page 144 of the ROA) purportedly signed in
Kalomo on 10 October 1996 is not authentic.

11.20 The seller testified further that he had been requested to
meet with WMN in 2012, which he had done and that WMN
had directed LCS to draw up a document for him to sign.
The seller stated that he had gone with LCS into Livingstone
town where a document was prepared, which he signed and
left it with LCS, but was not the document produced at page
144 of the ROA. The seller confirmed that he did not see
WMN sign that document in 2012. The purported document

referred to by the seller was not produced before the Court.

11.21 That notwithstanding, the Respondent contends that WMN
agreed to sell him a portion of this property on 25 October
2011 and a contract of sale was executed between them (see
pages 148-151 of the ROA). The property is described
therein as 600 hectares of Farm no. 3162, Kalomo and not
the Remaining Extent of Farm no. 3162, Kalomo in extent

732 hectares.

11.22 Further, there is no valid evidence on record relating to a
sale of the property in question from the seller to WMN,
therefore any subsequent onward sale of the property from

WMN to the Respondent would be irregular given that WMN
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would not have been the proprietor of the property at the

time.

11.23 There are also inconsistences in relation to the purported
sale of the property from WMN to the seller. For instance,
the letter of offer from WMN to the Respondent is dated 15
November 2011, but the contract of sale was purportedly
executed prior to that on 25 October 2011. A letter of offer
typically comes before the contract. Further, the Respondent
contends that he dealt with LCS by virtue of a sale mandate
and power of attorney. However, the power of attorney was
issued on 8 November 2012, evidently a year after the

contract of sale was apparently executed.

11.24 As at that date, the certificate of title for the Remaining
Extent of Farm no, 316, Kalomo had already been issued in
2009. If WMN had intended to sell the particular property to
the Respondent, a proper description would have been made
based on the separate certificate of title issued for the
property in question. Also notably, the correspondence from
WMN dated 25 October 2011 (shown at page 49 of the ROA)
refers to him advising the Respondent that the subdivision
and placement of permanent beacons would be undertaken
after payment of the balance of purchase monies. This
clearly shows that, the parties could not have been referring

to the same property.
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11.25 Further, it is not in dispute that the Respondent did not
make any inquiries with the Appellant about his status on
the land. This was confirmed by the Respondent and his
counsel in the heads of argument. This was contrary to the
principles established by the Supreme Court in the case of
Mwenya and Randee v Kapinga regarding constructive
notice of an intending purchaser of land, which principle
was also re-echoed in the Clementina Banda case cited
above. The Respondent conceded at the trial, as shown at
pages 213 and 221 of the ROA, that he did not make
inquiries into the Appellant’s occupation of the land.
Therefore, the Respondent cannot be said to be a purchaser
for value without notice as propounded by the Supreme

Court in the Mwenya v Kapinga case.

11.26 We are also of the view that had the -Respondent conducted
due diligence when commencing the purported purchase of
the disputed land, he would have known that Kalomo
District Council was in the process of subdividing and titling
the subject land in favour of DBN. Based on the foregoing
reasons, we are of the view that the Respondent cannot be
considered to have been a bona fide purchaser for value
without notice of prior adverse claims over the Remaining

Extent of Farm no. 3162, Kalomo.

11.27 Further, before concluding on this ground, we wish to
comment on the fact that there was no counterclaim by the

Respondent in the Court below. Therefore, the issue of the
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