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7.15 Black’s law Dictionary, 8% Edition defines “bona fide
purchaser” as:

“One who buys something for value without
notice of ‘another’s claim to the property and
without actual or constructive notice of any
defects in or infirmities, claims or equities
against the seller’s title; one who has in good faith
paid valuable consideration for property without
notice of prior adverse claims.”

7.16 Further, in the case of Mwenya and Randee v Kapinga®
the Supreme Court upheld the principle in the case of
Hunt v Luck® that:

“..the occupation of land by a tenant affects a
purchaser of land with constructive notice of all
that tenant’s rights includiﬁg an agreement for
sale to him by the vendor...A tenant’s occupation
is notice of all the tenant’s rights. It means that
if a purchaser has notice that the vendor is not in
possession of the property, he must make

inquiries of the person in possession and find out
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from him what his rights are and if he does not
choose to do that, then whatever title he acquires
as purchaser will be subject to the title or rights
of the tenant in possession.”

7.17 We do note that the above case was dealing with a tenant
in possession of a house. However, we believe the principle
equally applies to the present case as the Appellant knew
at an early stage of the transaction that ZNS had
established a presence on the land. Even at the point that
ZNS began erecting structures on the land, the Appellant
claimed that he did not contest it on account of the state
of emergency. The Appellant further stated that when it
later enquired from ZNS about its interest, they were not
specific. In our view, this ought to have put the Appellant
on high alert and triggered a serious inquiry for any
encumbrances or red flags before proceeding with the sale.

7.18 In 'addition, the correspondence between the parties
regarding the sale of the land produced by the Appellant
dates back to only 2008, which is many years after the

state of emergency and after ZNS had settled on the land.
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The evidence seems to suggest that the Appellant
acquiesced to the presence of ZNS on the property.

7.19 It is trite law that land as valuable property calls for
thorough investigations before purchase. Howarth

William in his book, Land Law (Nutshells}, 1994!

observed as follows:
“A purchaser is under obligation to undertake
full investigation of title before completing his
purchase. He can only plead absence of notice if
he made all usual and proper enquiries. If he
does not do so, or is careless or negligent, he is
deemed to have “constructive notice” of all
matters he would have discovered. A person has
constructive notice of all facts of which he would
have acquired actual notice had he made those
inquiries and inspections which he ought
reasonably to have made, the standard of
prudence, being that of a man of business under
similar circumstances. The purchaser should

inspect the land and make inquiries as to
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anything which appears inconsistent with the
title, offered by the vendor”

7.20 Further in the case of Nora Mwaanga Kayoba and Alizani
Banda v Eunice Kumwenda Ngulube and Andrew
Ngulube® the Supreme Court held that:

“In purchasing real properties, parties are
expected to approach such transactions with
much more serious inquiries to establish whether
or not the property in question has
encumbrances. Buying real property is not as
casual as buying household goods or other
personal property.”

7.21 In the present case, the Appellant did not approach this
transaction with the seriousness that it deserved. It is
evident on record that the Appellant failed to conduct a
thorough investigation to establish the status of ZNS on
the land it was buying. Had it done so, it would have
discovered whether the land was sﬁbject to vested rights
in other persons other than the vendor. Failure to do so

simply means that the equitable doctrine of notice will
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come into play which states that a purchaser is bound by
any right which he would have discovered had he made

ordinary investigations.

7.22 The Appellant failed to make inquiries of third persons who

7.23

7.24

happened to be in possession of the land, as such, it is
affected by all equitable interests held by them. The
Appellant attempted to excuse his failure by alleging that
it could not inquire because it was during a state of
emergency. In our view, the fact that this transaction
occurred during a state of emergency, is more reason why
the Appellant should have been very diligent due to the
uncertainty that characterizes a state of emergency. Based
on the foregoing, the Appellant cannot be said to have been
a bona fide purchaser for value without notice.

Our conclusion therefore, is that from the evidence
adduced, the Appellant has failed to establish that the
Respondent had no legal right to remain on the property.
All three grounds of appeal fail.

We are aware that the Appellant obtained a certificate of

title for the portion of land occupied by ZNS which appears
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at page 120 — 129 of the record on 16t Jgne, 2017 for a
total of 70.8588 hectares. However, in our view, there was
impropriety on the part of the Appellant in the manner in
which the certificate of title was obtained, in light of the
fact that the land was still a contentious issue at the time
the Appellant applied for the issuance of the same. We,
therefore, Order the cancellation. of the Appellant’s
Certificate of Title N§. 33865 by the Commissioner of
Lands.
8.0 CONCLUSION

8.1 The appeal being unmeritorious, it is accordingly
dismissed. Costs in this appeal and in the court below to
be borne by the Appellant and to be restricted to out of

pocket expenses. Same to be taxed in default of agreement.
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