




























































































7.7

7.8

manner in.which the que‘stion shall be stated. In casu, it is clear
that the lower court had not made such an order.
Nevertheless, the lower court was duty bound to consider the
preliminary objections which were jurisdictional in nature.
Thus the Court aptly dealt with the said issues, pursuant to its
inherent jurisdiction as the appellant relied on the court’s
inherent jurisdiction as indicated in the heading of Notice of
Motion to set aside the defendant (respondent’s) application for
extension of time within which to file a notice of appeal and
memorandum of appeal (see page 91 of the record of appeal).
Seelthe case of John Sangwa v Sunday Bwalya Nkonde!® on
the inherent jurisdiction of the High Court to entertain
preliminary objections.

For the foregoing reasons, the court below erred to hold that the
said motion was incompetently before it just because Order 33
of the RSC which was cited inter alia was inapplicable. Further,
it is trite law that once jurisdictional questions are brought to
the attention of the couft, they must be dealt with immediately.

(See the case of Citibank Zambia Limited v. Suhayl Dudhia'?).
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7.9

it follows that the orders which the lower court made on the
preliminary issues are valid and not null and void. We shall
proceed to consider the question whether the preliminary issues
raised by the respondent were properly upheld by the lower

court.

7.10 We are of the firm view that the lower court did not lose its

7.11

jurisdiction to hear and determine the application before it for
extension of time within which to file the notice of appeal and
memorandum of appeal. That is because the ruling of the single
judge of ‘this Court made on 6t August, 2021 did not oust that
jurisdiction. The s{ngle Judge was of the view that the
application was wrongly before him as it should have been filed
before the lower court first (see Order 13 Rule 12 of the Court
of Appeal Rules, 2016). The single judge did not determine the
application for extension of time on its merits.

Consequently, the lower court misdirected itself whex_l it found
that it had no jurisdiction to entertain the said application for
extension of time. Under the circumstances of this particular
case the dismissal of the appeal for incompetence was made for

the reason that a regulatory and not a mandatory rule of the
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Court of Appéal was breached by the appellant. The éase of
Leopol'd Walford (Z) Limited v. Unifreight® is to the effect that
breach of a regulatory rule is curable and not fatal depending
on the nature of the breach and the stage of the proceedings.
We accept the submissions by learned counsel for the appellant
that it was Section 25 of the Court of Appeal Act which was
breached by the appellant. The same section provides as
follows:
“Subject to section twenty-three a person who intends to
appeal to the court from a judgment shall do so within
thirty days of the judgment”.
We are bound by our decision in the case of Stanbic Bank
Zambia Limited v. Savenda Management Services Limited®
where we held inter alia that Section 25 of the Court of Appeal
Act is not mandatory as Order 13 of the Court of Appeal Rules
confers discretion on the court, for sufficient reason, to extend
time in which an apﬂpeal can be filed.

7.12 The preliminary issues raised by the respondent were as

follows: -
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1. Whether the lower court had jurisdiction to hear and determine
the defendant’s application dated 6% September, 2021 for
extension of time, the same having been heard and dismissed by
the court of appeal through its ruling dated 6" August, 2021.

2. Whether the lower court had jurisdiction to grant the defendant
leave to file a notice of appeal in the Court of Appeal which was
dismissed in the said ruling of 6t August, 2021.

7.13 The lower court answered the preliminary issues stated above
in the negative, which was erroneous for the reasons already
stated herein. Nevertheless, the application for extension of time
was heard but not determined on its merits.

7.14 We agree with the appellant that the lower court did not apply
the ‘correct legal principles in determining the application for
extension of time, which principles have been enunciated in
various authqrities including the cases of D. Nkuwa v. Lusaka
Tyre Services Limited!! and Stanbic Bank Zambia Limited
v. Savenda Management Services Limited®.

The lower court was supposed to consider the circumstances
of the case, the reasons for the delay, whether there was dilatory

conduct on the part of the applicant/appellant and whether
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there was inordinate delay in applying for extension of time. And
if appropriate, the merits of the broposed appeal.

7.15 We are of the view that the lower court erred in holding that it
had no jurisdiction to grant an extension of time on the ground
that the appeal was dismissed by the single judge of this Court.
The lower court in fact had the requisite jurisdiction to hear and
determine the application for the extension of time on its own
merits but did not do so.

7.16 We further note that there was no affidavit in opposition filed as
the appellant promptly applied to set aside the application for
extension of time. Under the circumstances, the lower court’s
order dismissing the said application is hereby set aside. This
entails that the application for extension of time is restored.

7.17 We therefore order that the same judge of the lower court
should hear the application after giving directions to the parties

~ for the filing of an affidavit in opposition and an affidavit in

reply.
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7.18 Since the first two grounds of appeal are allowed, the 3rd, 4th,

8.0

8.1

3.2

Sth and 6t grounds of appeal become otiose.

CONCLUSION

All being said, tﬁe appeal succeeds on grounds 1 and 2. The
other grounds have become otiose. The lower court’s Ruling
dated 17t February, 2022 is partly set aside. We order that the
application for extension of time within which to file a notice of
appeal and memorandum of appeal be heard by the same judge
and determined on its own merits after giving the necessary
directions to the parties.

Costs are awarded to the appellant. The same to be agreed upon

between the parties or taxed in default of agreement.

C.K. Makungu
COURT OF APPEAL JUDGE
DI/, SICHINGA, SC " p.c. M NGULUBE
COURT OF APPEAL JUDGE ' COURT OF APPEAL JUDGE
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