



























































J21 of 23

-~ conditions in the contract of service were less favorable than

provisions in the S.I.

A4y

8.11.The trial Judge proceeded in this manner without actually
making a finding on the issue and explaining the basis of such
finding. He proceeded in this manner despite having stated as
fbllows at page 21 of the record of appeal (J13 of the
Judgement);

..... In their evidence, the complainants have failed to

show proof of the actual days or periods they had to

work away from home, but have merely given scenarios

thus it is difficult for this Court to determine the exact

difference they are claiming for and whether it is below

the minimum wage requirement.,”

8.12.In our view, the trial Judge erred by proceeding any further
with this matter before determining whether the conditions in
the subject contracts of employment were less favorable than
the provisions in the S.I.

8.13.The Appellant argues that the mere fact that the contracts
were attested by a proper officer means that they were certified
as being more favorable than the S.I. We disagree because if
that were the case, the proviso would have been irrelevant.

8.14.Notwithstanding this position, it is up to the party claiming
that the conditions in their contract of service are less
favorable than the provisions of the S.I. to prove that is the
position. This is in consonance with the principle in Masauso
Zulu v Avondale Housing Project ¥ that he who alleges must

prove. The Respondents failed to provide any evidence in that
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regard save for alleging that they were underpaid. Ground 2
therefore succeeds.

8.15.In respect of grounds 3 and 4 on subsistence allowance, and
tool allowance, there is not a lot to say because the failure to
determine whether the provisions in the S.I. are less favorable
than the conditions in the contracts of employment renders
any inquiry into the question as meaningless.

8.16.Regardless, the trial Judge proceeded to consider the two
questions without first establishing whether the contracts of
employment were less favorable than the S.I.

8.17.Even though that was the case, it cannot go without comment
that the learned trial Judge contradicted himself on the
question of subsistence allowance by finding that the
Respondents had not proved their claim and yet proceeding to
grant the claim on the basis that some amount of money had
been paid to cover the Respondents’ expenses on work trips
away from home,

8.18.The same applies to tool allowance when the trial Judge made
a finding that the smartphones allegedly bought by the
Respondents were essential for the job in the absence of any
evidence. Further, there was no cogent evidence that the
Respondents had even actually bought smartphones for use at
work. Grounds 3 and 4 consequently succeed.

8.19.With regard to grounds 1 and 5 our comments in the foregoing
grounds quite evidently show that the trial Judge failed to
consider all the evidence presented to him and he thereafter
granted the reliefs sought by the Respondents despite finding
that the S.I. did not apply to the subject contracts of
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employment. He thereafter proceeded to consider claims made
under the S.I. without making a finding as to whether the
conditions in the contracts of employment were less favorable
than the provisions of the S.I. There was clearly no basis for
granting the relief.

8.20. The trial Judge misdirected himself by sending a defective
award to the Deputy Registrar for assessment.

8.21.This appeal succeeds and each party to bear its own costs.
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