





























6.8

6.9

7.0

7.1

7.2

a1

That thefefore the finding of the lower court should have been
that the lease was signed a year earlier. It was argued that even
though that may be so, it is not unusual for a lease to be dated
earlier than the certiﬁt’:at-e of title,
Counsel for the appellant also found fault with the lower court’s
finding that the fact that the appellant obtained a certificate of
title in a built up area which was traditional land was not
challenged. He argued that this was an error because there is
evidence of a recommendation letter from the respondent. That
in any event, there was no evidence to show that fhe land in
issue was custornary land. Reference was made to the case of
Wilson Masauso Zulu v Avondale Housing Project Limited.s

In conclusion, this court was urged to allow the appeal with
costs.
THE RESPOﬁDENT’S ARGUMENTS IN OfPOSITION TO THE
APPEAL
Heads of argument were filed into court on behalf of the
respondent.
In response to ground one, it was submitted that the lower court

did not err when it held that there was no evidence produced by
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the appellant to show that the respondent made a
recommendation to the Commissioner of Lands. It was
submitted further that the letter of recommendation was
fraudulently obtained because the respondent’s extract of the
minutes for change of ownership on pages 309 to 324 do not
show the appellant’s name or that of its Chief Executive Officer
Arnott Chilwesa.

It was argued that the appellant did not produce any document
to show that its Chief Executive Officer applied for the land in
issue or that he attended intervievs}s with the responden;c.
Counsel found fault with the appellant’s witness in the court
below, who stated that he applied for the land on 10t March
2004 and attended interviews on 9t February 2004 .because it
was noAt logical to attend interviews before making the
application for a plot.

He submitted that the respondent would not have allocated the
subject land because it can only allocate land which is available
in accordance with Circular No. 1 of 1985.

In response to ground two, it was submitted that the evidence

of the respondent as shown on pages 325 and 391 to 392 was
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that the subject land was customary land and at the meeting
held in 2005 with Chief Kapiji Mpanga, it was resolved that the
respondent would demarcate the plots for the settlers before
allocating them to other people.

With regard to the procedure set out in Sections 44 and 45 of
the Lands and Deeds Registry Act, counsel argued that the
appellant could not rely on these provisions without proof that
the procedure set out therein was followed.

In response to grouhd three, we were referred to the case of
Nkongolo Farm Limited! cited above where it was held that
fraud must be precisely alleged and strictly proved. It was -
counsel’s submission that the respondent had pleaded fraud in
its Defence and Counter Claim. Counsel submitted that the
allegation of fraud was suppoﬁed by the extracts of the
respondent’s council minutes showing the names of the
successful applicants. To fortify this argument, we were referred
to the case of Anti-Corruption Commission v ‘Barnet
Development Corporation3 cited above. It was accordingly
submitted that the respondent had proved its allegation of

fraud. We were urged 'to dismiss the appeal.
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ANALYSIS AND DECISION OF THIS COURT
We have considered the evidence on record, the grounds of

appeal, the parties’ respective arguments and the judgment

- appealed against.

Having considered the grounds of appeal and arguments
advanced for and against the appeal, we opine that the issues
raised for determination relate to the allegations of procedural
impropriety and fraud. This is whether there was procedural
impropriety and fraud in the manner in which the appellant
acquired the subject i)roperty.‘

It is trite law that a certificate of title is conclusive proof of
6wnership. In the absence of fraud or any form of impropriety
in its acquisition, it cannot be challenged or cancelled. Sections
33 and 34 of the Lands and Deeds Registry Act and the
cases of Anti-Corruption Commission v Barnet Development
Corporation Limited and Charles Kajimanga v Marmetus
Chilemya® support this position.

It is also trite law that for an allegation of fraud to succeed, it
must be specifically pleaded and proved to the required

standard of proof which is slightly higher than the balance of
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probability. In the case of Nkongolo Farm Limited v Zambia

National Commercial Bank Limited & Others cited above, it

was held that:"

“Where a party relies on any misrepresentation, fraud, breach
of trust, willful default or undue influence by another party,
he must supply the necessary particulars of the allegation in
the pleadings. Fraud must be precisely alleged and strictly
proved. There is no presumption of fraud.”

8.5 A perusal of the amended Defence and Counter-claim at page

277 of the record of appeal filed by the respondent, shows that

four particulars of fraud were alleged, as set out therein:

i.

i

il

iv.

 That the plaintiff alleged acquisition of Stand No. 36660/M

was fraudulent as no council procedure was followed in the
purported allocation.

The plaintiff obtained an offer letter from the Commissioner of
Lands without the recommendation from the defendant.

The plaintiff obtained a survey diagram despite the presence
of residents who have settled on the land since time
immemorial.

The plaintiff acquired a certificate of title without following

any of the procedures for the acquisition of land.

8.6 The lower court found that it was not in dispute that the

defendant advertised commercial/educational plots for sale in

Solwezi, the appellant’s Chief Executive Officer, Mr. Arnott
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Chilwesa applied for a plot and was interviewed on 9tk February
2004 at the council chamber. He received an offer letter from
the defendant wherein he was required to pay for service
charges and survey fees. The lower court also found that it was
not in dispute that Mr. Chilwesa applied to tﬁe defendant to
change the property into the appellant’s names on 6t January
2005 and approval -was given and the appellant subsequently
obtained a certificate of title on 1st August 2015. |

We do not find fault with the above findings of the lower court
because the issues not in dispute were in tandem with the
evidence on record, save to state that the certificate of ‘title was
not issued to the appellant on 1st August 2015 as it was dated
13th December 2016 as shown on page S50 of the record of
appeal. This issue will be canvassed later in this judgment.

On whether it can be said that the appellant fraudulently
obtained its certificate of title, the lower court stated as follows

on pages J24 to J25 of the judgment:

i. There is no record/evidence that the plaintiff was
recommended by the defendant to the Commissioner of

Lands for allocation of the suit land;
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il. Nothing was produced to show that the Commissioner of
Lands offered the plaintiff the land before it obtained a
certificate of title;

iil. The lease between the Republican President and the
plaintiff shows that it was signed on 13t" December
2016, a year after the plaintiff obtained the certificate
of title on 1t August 2015; and

iv. The evidence of DW that the plaintiff obtained a
certificate of title on a built-up area (traditional land
Jormerly under the charge of Chief Kapijimpanga) was
not challenged and dispelled the appellant’s assertion.

8.9 The question is whether it was proper for the lower court to have
made the above findings. We are guided by the case of Nkhata
& Others v The Attorney General” where it was held that
findings of fact by a trial court can only be reversed if they are
perverse, not supported by evidence or the evidence was
wrongly assessed or evaluated.

8.10 With regard to the first finding of fact that there is no evidence
that the appellant was recommended by the respondent, the
appellant drew our attention to a letter dated 6th January 2005
addressed to the Commissioner of Lands from the Town Clerk

of the respondent, on page 172 of the record of appeal which

reads as follows:




















