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THE HEARING

At the hearing of this appeal learned Counsel for the appellant Mr.
Kapukutula and learned Counsel for the respondent Mr. Siafwa,
informed the Court that they would rely on their respective arguments.
CONSIDERATION AND DECISION OF THE COURT

We have considered the record, the sole ground of appeal and the
arguments of both Counsel. The issue in this appeal is whether the
judgment of the trial court met the threshold in Section 169 of the
Criminal Procedure Code and consequently the propriety 6f the
Order by the Court below.

In 2007, the Supreme Court guided on what constitutes a judgment in
the case of Minister of Home Affairs, the Attorney-General v.
Lee Habasonda® the Apex Court held /nfer-alia that:

“Every judgment must reveal a review of the evidence,
where applicable, a summary of the arguments and
submissions if made, findings of fact, the reasoning of
the court on the facts and the application of the law and
authorities if any, to the facts.”
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8.3 The Supreme Court later in the case of Muyunda Muziba and
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Another v. The People? considered importance of a judgment and
had this to say:

“We must add, from the outset, that the judgment of the
trial Court must always be an important part of any
record of appeal. There are a number of previous
decisions that this Court has made which clearly show
how important a judgment of a trial Court is to the entire
life of a criminal case.”

In its ruling, the court below observed that the judgment on record is
incomplete and thus nojudgment at all as it does not meet the required
standard. We have taken time to read the record of appeal and the
judgment in question. To begin with; the record is unclear as it has
several typos and incorrect words. Little or no sense could be made
of what is contained therein. We were only able to make sense of
what transpired after having read the summary of evidence in the
judgment. We wish to urge people involved in the preparation of
records of appeal to take extra care and proof read the typed records.
Coming to the judgment of the trial court, we agree with the
observations made by the High Court judge that the said judgment

was not in conformity with the principle of judgment writing as
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espoused by the Supreme Court in the authorities referred to herein.
Judgment writing is not a casual exercise, a lot of thought must be put
in. It must be legible, concise, well-reasoned and logically written. We
therefore agree that the judgment of the trial court did not meet the
threshold of what constitutes a judgment.

What remains to be considered is the propriety of the order made by

the Judge, after finding that the judgment was defective, to have the

trial Magistrate re-write the judgment. We hold the view that the

position taken by the Judge was misconceived. Once a judgment is
found to be defective, the appellate court has the option of ordering a
re-trial or acquitting the appellant. Ordering the trial court to re-write
the judgment is none of them. Whether or not one or the other will
be' preferred will depend on the circumstances of each case, including
the propriety of subjecting the appellant to a second trial, how much
time has passed from the time proceedings in the trial court were
concluded, and whether the evidence would have supported a

conviction among other considerations.
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8.7 We have no hesitation in agreeing with learned counsel for the
- appellant that the order made by the judge was flawed and we quash

it. We thus allow the single ground of appeal.

9.0 CONCLUSION
9.1 Having allowed the appeal, we quash the order of the High Court and
in its place, we accordingly send back this matter for re-trial before a

different Magistrate.
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