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5.0 Appellants’ arguments

5.1

5.2

5.3

On ground one, Counsel for the appellants submitted that
according to Halsbury’s Laws of England, volume 16(1) 4**
edition, wrongful dismissal is effected at the instance of the
employer and is contrary to the terms of employment. It
questions whether the dismissal was done in the prescribed
manner or not. Counsel submitted that the respondent’s
disciplinary code provides for a procedure that must be
followed when one is faced with disciplinary action {see page

139 of the record of appeal).

Counsel pointed out that, on 30t April, 2007, the appellants
were charged with the offence of gross negligence. On 2nrd
May, 2007, the appellants received letters informing them
that they should attend a disciplinary hearing on 7t May,
2007 which they did. On 8t May, 2007, the appellants were
served with letters of summary dismissal dated 4th May,
2007.

It was contended that the respondent was in blatant breach
of its disciplinary procedure. More pointedly, Counsel argued
that there was no investigation conducted by the appellant’s
supervisor and the appellants were never informed in writing
of the alleged offences against them after the investigations.
That there was no pre-hearing by the Human Resource
Department as prescribed by the disciplinary procedure code.

The case of Zambia Airways Corporation vs Gershom
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Mubanga,? was cited where the Supreme Court held that the
appellant failed to comply with the correct procedure in the

purported dismissal of the respondent.

Counsel observed that electrical technicians and not the
appellants, are the ones who had the duty to input the
production and expiry dates in the video jet coding machine.
It was contended that the appellants were therefore not
grossly negligent in the performance of their work, and were

dismissed in breach of the contracts of employment.

Moving on to ground two, Counsel submitted that the
appellants were discriminated against in relation to how they
were treated when compared to lab technicians to check the
corrections on the date code. That they were given stiffer
punishment. The case of Kelvin Hang’andu vs Law
Association of Zambia 3 was referred to where it was held

that:

“Discrimination can only exist in relation to at least two
categories of persons. Discrimination means treating like
cases differently or as is claimed in the present case,

treating unlike cases the same.”

It was contended that the appellants and the lab technicians
were under similar circumstances but were however charged
and puhished differently. Counsel asserted that the conduct
of the respondent was in breach of section 108(1) of the

Industrial and Labour Relations Act and therefore the
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ground should be allowed. To reinforce the submission,
Counsel cited the case of Peter Mdelemani vs Zambia

Engineering Construction Company Limited".

Finally, on ground 3, Counsel submitted that the dismissal
was in breach of the rules of natural justice which dictate
that one should be given an opportunity to be heard and the
decision maker ought to be impartial. The gist of the
appellant’s argument on this ground was that the appellants
were served with a dismissal letter dated 4t May, 2007 when
the disciplinary hearing was held on 7tb Méy, 2007. That this
offends the rules of natural justice as the appellants were not
given an opportunity to be heard before the dismissal. It was
argued that the respondent had already decided to dismiss
the appellants before the disciplinary hearing.

We were implored to allow the appeal.
Hearing of the appeal

At the hearing of the appeal Counsel for the appellant relied
on the heads of argument that were filed. On behalf of the
respondent Ms. Monga indicated that she did not file any
heads of argument but would rely entirely on the record of

appeal.
Decision of the Court

We have carefully scrutinized all the evidence on the record

as well as the submission by counsel. The unhappiness by
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the appellant stems from the findings by the court below that
he was not wrongfully dismissed. Further that rules of
natural justice were complied with and that he was not
discriminated against. We shall deal with the issue of
wrongful dismissal and breach of natural justice together as

they are intertwined.

The question that arises is whether or not the respondent
breached the terms of the employment contract in the
manner that it dismissed the appellant from employment. It
has been contended that the disciplinary code was not
followed and this breach must militate against the
respondent. We have looked at the disciplinary code and the
process that was employed by the respondent. The
appellants were notified of the case against them and were
given an opportunity to be heard. Following a disciplinary
process in which they were subsequently found wanting, they

were dismissed.

In law, there is a requirement to afford an employee an
opportunity to be heard before dismissing him or her. We
recall the case of Shilling Bob Zinka vs Attorney General>
where the Supreme Court articulated the principles of

natural justice as follows:

“Principles of natural justice — an English law legacy — are
implicit in the concept of fair adjudication. These
principles are substantive principles and are two-fold,

namely, that no man shall be a Judge in his own cause,
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that is, an adjudicator shall be disinterested and
unbiased (nemo judex in causa suaj: and that no man
shall be condemned unheard, that is parties shall be
given adequate notice and opportunity to be heard (audi

alteram partem).

Another illuminating case is that of Zambia China
Mulungushi Textile (Joint Venture) Limited vs Gabriel
Mwami® where the Court of last resort went on to state as

follows:

“Tenets of good decision making import fairness in the
way decisions are arrived at. It is certainly desirable that
an employee who will be affected by an adverse decision

is given an opportunity to be heard.”

It is clear from the foregoing that there is a pre;requisite for
an employee to be heard on whatever charges may be leveled
against him for the subsequent decision rendered to be
considered fair. Turning to the failure of an employer to
follow its disciplinary code but having given the employee an
opportunity to be heard, the Supreme Court guided as follows
in the case of Zambia Bata Shoe Company Ltd vs.
Damiano Mtambilika’:

“With regard to the argument that the appellant failed to
tender documentary proof of the respondent’s guilt, we
note that the Respondent was interviewed on the

allegations preferred against him, which were expressly
























