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5.15. That on 12t August, 2020, PW2 signed the Commitment Form after
DW1 heard him talking to a Mr. Alloo who allowed him to sign it.

9.16. That ever since the form was signed, neither the 1st Respondent nor
the 2nd Respondent has taken any steps to rehabilitate the land and
the Appellant has never stopped the 1st Respondent from removing its
truck trailers.

5.17. Under cross examination, DW1 stated that the Appellant’s Batching
Plant was dismantled and exported but the one belonging to Keren
Motors Limited (Keren) [Now Keren Motors Limited in Receivership| was
prevented from leaving. The 1st Respondent was permitted to take the
trucks but the trailers with the equipment were detained and are still
at the Appellants premises.

5.18. That the equipment was being held becéuse the 1st Respondent is
required to rehabilitate the site. DW1 admitted that the 1%t Respondent
was not a party to any of the agreements between the Appellant and 2nd
Respondent and she did not know if the agreement made any mention
of Keren rehabilitating the site.

5.19. She admitted that the 1st Respondent was merely supposed to collect
the Batch Plant and leave. She admitted that nothing in the Appellant’s

agréement with the 2nd Respondent gave the Appellant power to detain
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the Plant from leaving the project site. She agreed that the Appellant

was not an enforcement agency of ZEMA.

6. HIGH COURT DECISION

6.1.

6.2.

6.3.

6.4.

6.5.

The trial Judge identified the issue for determination as being whether
the 1st Respondent assumed the 2nd ReSpondeht’s obligations by the
purchase of equipment and by virtue of the documents signed by its
staff who were sent to-collect the equipment.

The Appellant has counter-claimed from thé 1st Respondent that it
prepares a decommissioning and closure report and pays rehabilitation
costs for the plant site.

The Court noted that the ZEMA decision letter (p.106 ROA) placed
‘obligations on the 2nd Respondent to prepare and submit an appropriate
decommissioning report 1t‘)ut it was put into receivership and sale of its
assets before it could fulfil the condition.

The Court further observed that the circumstances in which the Batch
Decommission Commitment Form (p.226 ROA) was signed does not
show that any negotiati'on occurred and was signed on behalf of the 1s
Respondent by the person who was sent to collect the equipment.

The letter between the 2nd Respondent and the Appellant on the

collection of the plant by the 1st Respondent stated that the 1+
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Respondent would collect the assets at their cost. The Court held that
the costs referred to did not include rehabilitation of the land aﬁd no
evidence was led to prove otherwise.

The ZEMA obligations fall on Keren, as established by the ZEMA
decision 1etter and the agreement between Keren and the Appellant, and
though in receivership, Keren is still bound by those obligations.

The commitment agreement is of no legal effect as it was not a condition
of the sale between the 1st and 2nd Respondents.

The Court rejected the Appellant’s argument that it had an equitable
lien because it was trying to enforce the lien after title had changed.
This should have been done before change of ownership.

The Court at paragraph 5.8 (p.44 ROA) observed that the 15t Respondent
did not lead any evidence of the loss it suffered as a result of the

detention of its trucks.

6.10. The Court awarded the 1st Respondent damages at the rate of USD500

per day for each truck from St October, 2020 until date of release
because it was reasonable and the trial Court took into account that
the 2rd Respondent had notified the Appellant that it had sold the

equipment to the 1st Respondent.

6.11. The trial Court further awarded the 1= Respondent the following

reliefs;
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a. A declaration that the 1t Respondent was not privy to and
therefore not part of the contract between the Appellant and
the 2nd R"efendant;

b. The Ist Respondent has no obligation to rehabilitate the land at
the project site. |

¢. The amount of US$139,500.00 (K2,813,715} claimed from the
Ist Respondent by the Appellant is past consideration and
unreasonable.

d. Dﬁmages for lodging, transportation and food for workers to be
assessed by the D/R.

e. Damages for inconvenience.

f. Interest on all sﬁms.

g. Costs.

6.12. The Court allowed the counter-claim against the 2nd Respondent with
whom the Appellant had a contractual relationship and who had not
defended the counterclaim. The Court declared that the 2nd
Respondent had an obligation to prepare and submit the
decommissioning-report in accordance with the ZEMA Decision
Letter and must meet the costs of rehabilitating the land previously

occupied by the Batching Plant.
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7. APPEAL
~ 7.1. The Appellant filed 5 grounds of appeal as follows;

1. The learned trial Judge erred in law and fact when he
held that the App:ellant could not pass the 2
Respondent’s obligations to the 1* Respondent by the
commitment agreement as it has no legal effect.

2. The learned trial Judge erred in law and fact when he
awarded the 1 Respondent demurrage charges of
USD500 per day for each truck-tfailer detained
without the 1%t Respondent having adduced any
evidence as to how it computed the amount of USD500
per day per truck-trailer.

3. The learned trial Judge erred in law and misdirected
himself when he .granted the 1* Respondent
demurrage charges of USD500 per day per truck trailer
without any evidence in support despite stating in the
Judgment that damages for loss of the said purchased
equipment arising from the detention could not be
granted in the absence of evidence to that effect.

4. The learned trial Judge erred in law and in fact when

he failed to consider the strict rules of pleadings that
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apply to commercial matters and the implications of
the failure to comply with the strict rules of pleadings
in the Commercial Court.

5. Tﬁe trial Judge erred in law and fact when he failed to
award costs to the Appellant as the Appellant had
partially succeeded on its claims and was awarded
some reliefs against the 2% Defendant (2nd
Respondent).

7.2. Appellant’s Arguments

7.3. In ground one the Appeilant argues that the pleadings show that
the 1st Respondent at no point pleaded or refuted that by virtue
of PW2 signing the Batch Plant Decommissioning Commitment
Form, it had an obligation to prepare the decommissioning and
closure report required by ZEMA. That the trial Judge therefore
erred when, in the absence of pleadings to that effect, he held
that the Commitment Agreement was of no effect. The case of
Anderson Kambela Mazoka & Others v Levy Patrick
Mwanawasa & 2 Others (! was cited oﬁ the nature of pleadings.

7.4. It was submitted that the 1st Respondent intended to be bound
by the Commitment Agreerﬁent signed by PW2 who did not refute

signing it. That PW2 had apparent authority because he was the
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person acting on behalf of the 1st Respondent who was, for that
reason, estopped from asserting that it was not bound by the
agreement.

Further that the defences of fraud, misrepresentation or non est
factum to escape liability were not pleaded. It was opined that the
agreement was binding because it was signed and fraud was not
proved. The case of Parker v Soﬁth Eastern Railway Co ® was
cited where it espoused the foregoing and further where it was
held that it is immaterial to the question of liability that a party
has neither read the document nor knew its contents.

It was submitted that according to the case of Saunders v Anglia
Building Society ®), under a plea of non est factum a document

should be held to be invalid where the element of consent is

totally lacking. That in casu, the record shows that PW2 had

signed agreements on behalf of the company in the past and that
on this occasion he had phoned his office and he was authorised
to sign the agreement by a Mr. Aloo. The case of Freeman v
Lockyer v Buckkhurst Park Properties (Mangal) Limited
was cited. | |

Section 25 of the Companies Act No. 10 of 2017 was also cited

to bolster the argument that because the agreement was signed
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by‘ its officer, the 1st Respondent could not escape liability as a
third party has no obligation to ensure that an employee
purporting to act on behalf of a company has been given
authority to do so.

'7.8. Grounds 2 and 3 were argued together and they basically assail
the trial Court’s award of USDS00 per day per truck-trailer as
demurrage charges to the 1t Respondent.

7.9. The main argument advanced under these grounds is that the
trial Judge arrived at this award without referring to any
evidence or facts as to how he arrived at the awarded sum. That
the only fact alleged by the 1st Respondent was that the truck-
trailers were detained but no evidence was led as to loss suffered
as a consequence of the alleged detention.

7.10. It was further argued that the Court could not take judicial
notice of demurrage charges because they are based on
calculations in relation to specific facts and cannot be inferred
from notorious facts.

7.11. It was submitted that the trial Court’s finding that the 1st
Respondent had suffered loss was perverse and should be

reversed. The Appellant cited various authorities on reversal of
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findings of fact including Wilson Masauso Zulu v Avondale
Housing Project Limited

7.12. It was submitted that contrary to settled law, the trial Court, in
the absence of evidence, determined that the demurrage award
of US$500 per day was reasonable. Thét the law requires the
quantum of damages to be specifically proved. In support of this
the Appellant cited the cases Dixon v Deveridge ® and
Twyman v Knowels 7.

7.13. In Ground 4 on the alleged failure by the tnal judge to comply
with the strict rules of pleadings in the commercial court, the
Appellant reproduced the 1st Respondent’s statement of claim
dated 8t May 2019 and the Appellant’s defence and counter-
claim as well as the 1st Respondent’s reply and defence to the
counter-claim.

7.14. We shall not reproduce the argﬁments advanced by the
Appellant under this ground for reasons that will become clear
later in this Judgement.

7.15. In Ground 5, on the failure by the trial Judge to award the
Appellant costs despite having succeeded in its counter-claim

against the 2nd Respondent, it was submitted that even though
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the form weré not explained to hiﬁl. In short, he was claiming that he
had misunderstood the nature of the document he was signing.

PW2’s action of signing the agreement under the alleged circumstances
might ordinarily have been protected under the non est factum rule but
that defence must be specifically pleaded, which the 1st Respondent did
not do. o |

The closest the Statement of claim came to pleading the rule was under
paragraph 8 (p.51 ROA) bﬁt which in our opinion is insufficient because
the record shows that consent was not totally lacking.

We hold the view that the validity of the commitment agreement could
not be assailed merely on the ground that it was not negotiated and was -
only signed by PW2 who simply went to pick up the equipment. The
record shows that it was not the first time that PW2 was signing an
agreement on behalf of the 1st Respondent and he called the office to
seek authorisation and Mr. Aloo authorised him to sign. See the case of
Parker v South Eastern Railway Co (supra) cited by the Appellant.
The other reason the trial Judge dismissed the enforceability of the
Commitment Agreement was because it constituted past liability. The
Appellant has not addressed this point which in essence means that it

is not disputing the trial Judges finding on this point.
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The trial Judge did not explain its reasoning vis-a-vis pasf consideration
but it was a point advanced in the 15t Respondents submissions before
the lower court. It was, in that regard, submitted that the Commitment
Agreement arose directly from the sale agreement between the Appellant
and the 1st Respondent and consideration had already passed between
the parties. That the Commitment Agreement was without
consideration at all from the Appellant as its bedrock was the agreement
between the Appellant and the 2nd Respondent to which the Ist

Respondent was a non-party.

9.10. We agree with this position because for a contract to be enforceable

9.11.

there must be consideration. It is an indispensable element of a
contract and a contract without consideration is not enforceable. Lord
Lush in the landmark case of Currie v Misa ® stated that
consideration must “consist either in some right, interest, profit,
or benefit accruing to the one party, or some forbearance,
detriment, loss, or responsibility, given, suffered, or undertaken
by the ofher. »

In casu, there was nothing accruing to the 1st Respondent from the

Appellant and for this reason, we find that ground.one fails.
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9.12. Grounds two and three on the award of damages for demﬁrrage of
US$500 per truck-trailer per day are similar and will be addressed
together.

9.13. The trial Judge at page J32 (p.44 ROA) said as follows;

“The Plaintiff has claimed damages for loss of use of
the said purchased equipment arising from detention.
The Plaintiff however did not lead evidence of the loss
it suffered as a result of the said detention ...... In civil
litigation in our jurisdiction, it is incumbent on a party
that makes a claim to prove its case on a balance of
probabilities”

9.14. The trial Judge, however proceeded to award damages for demurrage
at US$500 per day for each tmck trailer from 5?’ October, 2020 till
date of release. The basis of the quantum was that he found it
reasonable as the 2r Defendant (2nd Respondent) did notify the Ist
Defendant {Appellant) of the sale of the equipment.

9.15. He also awarded damages for expenseé incurred for lodging,
transportation and fqod on workers.

9.16. Despite having earlier stated at page J32 that the 1st Respondent did
not lead evidence of the loss it suffered as a result of the said detention

the trial Judge nevertheless proceeded to award the 1st Respondent
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demurrage charges of US$500 per day per truck-trailer without
providing any basis for the award apart from saying that it was
“reasonable”. We agree that the amount awarded was not justified at
all.

It is however a fact that the Appellant did not dispute that it had
prevented the 1st Respondent from taking its truck trailers which were
loaded with the Batching Plant equipment.

The evidence of DW1 under cross examination at pages 852 to 857 of
the record of appeal shows that the Appellant prevented the 1st
Respondent from taking its truck-trailers and at the time of his
testimony the equipment had been at the Appéllants premises for
seven months.

The gravamen of the Appellants legal position was its argument that
the Commitment Agreement signed by PW2 was enforceable.

Having found that the Collateral Agreement is unenforceable, the
Appellant had no right to detain the 15t Respondents truék trailers and
is thus liable to the 1st Respondent in damages.

In the case of Maamba Collieries Limited v Southern African
Delivery Company (Pvt) L.td ®) which was on all fours with this
case where the trial judge awarded a sum of US$500 for loss of

use of a truck, we had this to say,














