











2.6

3.0

3.1

2017/HP/1669. On 10t March, 2021, RDA applied to set
aside the writ and statement of claim for irregularity
pursuant to Order II Rule 1 (4) and Order 3 Rule 2 of the
High Court Rules™).

Upon hearing both parties, the lower court dismissed the
action for multiplicity, abuse of COUI:t process and res
judicata as in her view, the property in issue had already
been subject of litigation and had been adjudicated upon.
Neither party was awarded costs, leave to appeal was
granted.

GROUNDS OF APPEAL

Dissatisfied with the said .judgment, the appellant has
appealed to this court and advanced three grounds of appeal

couched as follows:‘

. The lower Court misdirected itself in law and fact when

it held that in its considered view the plaintiff’s action
is a multiplicity of actions, an abuse of Court process
and is res judicata as the property in issue has already

been subject of litigation and has been adjudicated

upon.
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2, The lower Court misdirected itself in law and fact when

it held that in its considered view the matter before it
(cause No. 2021/HP/0168) amounts to forum shopping,
an abuse of court process and as such the defence of res

judicdta succeeds.

3. The lower court misdirected itself in law and fact when

4.0

4.1

4.2

it held that it cannot make a determination on the issue
of possession of the plaintiff’s land as there is a risk of
passing conflicting decisions or decisions which
undermine each other.
APPELLANT’S ARGUMENTS
The appellant’s heads of argument were filed on 12% May,
2022 and relied upon during the hearing of the appeal. The
appellant argued the 1st and 2nd grounds of appeal together.
The essence of the arguments is as follows:
Cause No. 2021 /HP/0168 is not an abuse of court process
and the defence of res judicata cannot succeed. To fortify this,
the case of Bank of Zambia v Jonas Tembo and Others’
was citied, where the Supreme Court held as follows:

“The test of (res judicate) is therefore threefold that

is, the cause of action should be the same or that
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4.3

4.4

4.5

the same point had been decided upon and parties
must be the same in the two actions. Further, it
must be demonstrated that the plaintiff in the new
matter had an opportunity to seek the remedy he
now seeks, but for his own fault did not do so.”
The appellant’s counsel recapped the history of the case as
stated in the background in this judgment. He further stated
that the 5.8735 hectares was not occupied before the first
action 2015/HP/2203 was concluded. It was occupied in
2017 by the agents of RDA who were wrongly sued in cause
No. 2017/HP/1669. Counsel stated that cause No.
2012 /HP/0168 was therefore a new cause of action relating
to the remaining extent of the appellant’s land.
That the defendant involved in cause No. 2021 /HP/0168 is
not the same as the dgfendants in cause No.
2017/HP/1669. The appellant further stated that the
respondent is still in occupation of 5.8735 hectares of the
appellant’s property. Counsel prayed that the first two
grounds of appeal be upheld.‘
On the 3 ground of appeal, it was argued that in the first

and second actions, it was common ground that the appellant
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5.0

5.1

5.2

is the registered owner of Lot 16456 Kazungula and he was
declared so by the lower court. That even in cause No.
2021/HP/0168, the respondent did not deny that the said
property is owned by the appellant. Counsel contended that
for this reason, the risk of passing conflicting judgments
which may undem_line each other cannot arise and therefore,
the 3¢ ground of appeal should also succeed.

RESPONDENT’S HEADS OF ARGUMENT

The respondent’s heads of argument filed oﬁ 13th June, 2022
were rélied upon during' the hearing of the appeal. The
respondent’s counsel started by giving the history of the
case, which is not‘in dispute. Counsel contended that the
appellant has been seeking substantially the same reliefs in
different actions. That the reliefs he ‘sought in cause No.
2021/HP/0168 have already been adjudicated upon.

That under cause No. 2017/HP/ 1669, which dealt with the
entire property being Lot No. 16456/M, Kazungula, it was
held that the appellant was only entitled to compensation in
the public interest, which he is supposed to get from the
respondent. Counsel stated further that it was under the

circumstances, mischievous for the appellant to commence
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already been decided against him even though the

matter is not strictly res judicata.”
In light of the preceding authorities, we were urged to
dismiss the second ground of appeal as well.
In opposing the third ground of appeal, counsel for the
respondent submitted that the gist of their arguments in
respect to ground 3 have been subsumed in the foregoing
arguments. Counsel stated that the crux of the matter was
dealt with in cause No. 2017 /HP/1669 as the court ordered
as it did after considering the public infere,st involved. That
any other judgment would hold contrary to -what was held in
that action and this made cause No. 2021 /HP/0168 res
judicate. The prayer was that ground 3 should also be

dismissed and costs be awarded to the respondent.

6.0 OUR ANALYSIS AND DECISION

6.1

We have prudently considered the record of appeal and the
written and oral arguments made on behalf of both parties.
The grounds of appeal are interrelated. The main question
as we see it, 1s whether caus.e No. 2021/HP/0168 was a
multiplicity of action, res judicata or an abuse of court

process.
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6.2

6.3

We shall therefore tackle the 3 grounds of appeal together.
In answering the said major question, we shall consider the
threefold test for res judicata as enumerated in the case of
Bank of Zambia v Jonas Tembo and others as follows:

1. The cause of action shéuld be the same or that the
point had been decided upon.

2. The parties must be the same in both actions.

3. It must bé demonstrated that the plaintiff in the new
matter had an opportunity to seek the remedy he now
seeks, but for his own faulf did not do so.

It is clear from the ROA that Cguse No. 2015/HP/2203 was
between the appellant and the respondent regarding only 3.8
hectares of the appellant’s Lot 16456, Kazungula whose full
extent was 9.6735 hectares. The matter was indeed settled
by consent of the parties. The respondent agreed to pay the
appellant the sum of ZMW360,000.00 as full and final
settlement of the matter, while the appellant agreed to give

up 3.8 hectares of his land.

6.4 In 2017, the appellant’s remaining portion in extent 5.8735

was occupied by the respondents’ agents Daewoo

Engineering and Construction Limited and GRZ Immigration
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7.0 CONCLUSION

7.1 All being said; the appeal succeeds and costs here are
awarded to the appellant. The same shall be taxed in default

of agreement between the parties.

M.M. Kondolo, SC
COURT OF APPEAL JUDGE

------------------------------

C.K. Makungu P.C.M. Ngulube
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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