



































J13 of 19

6.4. It was further submitted that the mere fact that the trial Judge
has not addressed every single issue brought before it does not
mean that it falls short of the requirements for Judgement
writing. The ruling of this Court in the case of Tombwe
Processing Limited & Bak Storage Limited and Saltlak
Holdings Limited (13 CAZ/Appeal/001/2019 in which similar
shortcomings were found to not be good enough to remit the
matter back to the lower Court. We were urged to dismiss
ground one.

6.5. With regard to Ground 2, the Respondent clarified that its
objection to the amendments was limited to any reliefs sought
in relation to the Cape Town property and not with regard to the
other reliefs sought by the Appellant. It was submitted that
where a Court lacks jurisdiction it cannot make any orders in
that regard as the decisions made by such a Court are a
complete nullity. Several cases were _cited to this effect including
the case of Enock Kavindele & Another v Bologna Properties
Limited & Another CAZ/Appeal/136/2020 14,

6.6. The Respondent submitted that she was only objecting to the

amendments in relation to the Cape town properties and also in



6.7.
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particular to the reliefs sought in paragraphs 4.6 (a) (h); (i) and
() because as allowing them would result in a multiplicity of
actions because similar reliefs were being sought in another
matter  pending determination  under  cause no.
2021 /HPC/0130 and which was on appeal before this Court
under Appeal no. 98 of 2022,

It was submitted, in conclusion, that the appeal be dismissed
insofar as it related fo the Cape Town property; the claims for
damages for breach of contract; and, the claims arising from the

parties’ relationship with Turner Construction Limited.

7. Appellants Arguments in Reply

7.1,

In rejoinder on ground 1 the Appellant pointed out that the
Respondent dwelt on the structure of the Judgement when the
Appellant’s main bone of contention was that the lower Court’s
Judgement should be set aside because it failed to conduct a
balanced evaluation of the evidence as guided by the Supreme
Court in cases such as Attorney General v Marcus Kapumba

Achiume (5! (1983) ZR1; Natural Valley Limited v Zambia



7.2.

7.3.

7.4,

7.9.
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Revenue  Authority and  Attorney General (19
SCZ/Appeal/12/2021.

It was submitted that unlike in the Tombwe Case (supra) cited
by the Respondent, where the Court was alive to the issues at
hand, the affidavit evidence and the submissions by the parties,
in casu the trial Judge did not address its mind to the
Appellant’s affidavit evidence.

On ground two the Appellant replied by stating that the trial
Court erred by dismissing all the proposed amendments even
though they did not hinge on any perceived decision in relation
to the Cape Town property.

It was submitted that with regard the Respondent’s opposition
to the relief sought in paragraphs 4.6 (a) (h); (i) and (j) was
hypocritical as the Respondent had made the exact claim as
Plaintiff in Cause No. 2020/HP/0462.

That despite claiming that these claims will result in a
multiplicity of actions because of similar claims before Chenda
J, the Respondent continues to pursue these claims in Cause

No. 2020 /HP/0462,
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7.6. That allowing the amendments, the Respondent did not oppose
would not prejudice the Respondent and that the trial Court’s

ruling should be set aside accordingly.

8. HEARING

8.1. At the hearing Counsel for both parties essentially relied on the
arguments advanced in their respective heads of argument.

8.2. Mr. Yosa on behalf of the Respondent admitted that in
dismissing the proposed amendments on account of the
Appellant introducing the Cape Town property and to use his
words, the learned trial Judge “threw out the baby with the bath
water”. This was essentially an admission that the trial Judge
should not have dismissed all the proposed amendments.

8.3. It was however submitted that the appeal should be dismissed
in relation to the claims with regard to the joint venture
agreement between the parties and Turner Construction
Limited as th.ey were replicated in the claim curren;tly before the

commercial under Cause No. 2021/HPC/0130.
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9. DECISION AND ANALYSIS

9.1. We have considered the record of appeal, the heads of argument

9.2.

9.3.

and the authorities cited. The issue for determination in this
matter is whether the Court below erred in law and fact by
refusing to grant leave to the Appellant to amend the defence
and to introduce the counter claim.

The final submission by Mr. Yosa, Counsel for the Respondent
makes that task facing this Court a lot easier when he stated
that when determining the application before her, she had
thrown out the baby with the bath water.

We are in agreement with Mr. Yosa and by the same token he
has conceded that the trial Judge need not have thrown out all
the proposed amendments to the defence. He went further and
submitted that there was no objection to the proposed
amendments except as they related to the Cape Town property
and to the claims arising from the joint venture agreement

between the parties and Turner Construction Limited.
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9.4. In the premises, we therefore allow the amendments that have

9.5.

9.6.

not been objected to by the Respondent as set out in the
proposed Amended Defence and Counter-Claim exhibited as
“NGS 1” in the affidavit in support of summons for leave to
amend defence filed on 34 September, 2020. The amendments
to the defence and counter-claim in the following paragraphs
are accepted; 17, 38; 42 to 56; 58; 61 (b) to (g), (k), (1) and (m).
The trial Judge was on firm ground when she declined to allow
amendments in relation to the Cape Town house on account of
the fact that she has no jurisdiction to determine any issues in
relation to the said property. In that regard the appeal in
relation to the proposed amendments shown as paragraphs 45;
55; 57; 59; 60; 61 (a) is dismissed.

The panel that considered this appeal also heard the appeal
CAZ/Appeal No./98/2022 arising from the ruiing of Chenda J
in Cause No. 2021 /HPC/0130. We agreed with him that the
claims complained about by the Respondent in respect to the
parties’ relationship to Turner Construction Limited are indeed
replicated in cause no 2021 /HPC/0130 and they do indeed

result in a multiplicity of actions.
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9.7. In our view the claims are better determined under Cause No.
2021/HPC/0130 in which Turner Construction Limited is a
party. As a consequence, the appeal is dismissed in respect of
the proposed amendments shown as paragraphs 19; 24 to 27;
47 to 54 and 61 (h), (i), (j) and (k)
9.8. There being only partial success in this appeal, we order that

each party bears its own costs.
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