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otherwise have been a tort of tréspass on the part of the
respondents.

There being no proof of payment of rent and the length of the
term of a lease, the court below found that the appellants did
not discharge their duty by adducing evidence to enable the -
court make an order for mesne profits.

The lower court dismissed the claim for damages for unlawful
demolition of structures having believed the version of the
respondents that the removal of some of the poles to the chalets
and replacement of the bridge, decking and fishing camp was in
the course of their responsibility to maintain Mala Island.
Consequently, the respondents claim succeeded and the
appellants’ counterclaim failed.

GROUNDS OF APPEAL

The appellants being dissatisfied with the decision of the lower

“court, appealed advancing six grounds couched as follows:

1) The court below erred in law in awarding interest at the rate
of 7% interest from the date of the writ of summons to the date
of pdyment contrary to the provisions of the law;

2) The court below erred in law when it fqiled to or did not give
sufficient consideration to the pertinent principle of the effect
of rescission of a contract viz: “to restore the parties to their

original positions” when it allowed the respondents continued



3)

4)

5)

-111-

occupation of the appellants’ property after holding that the
sale was properly rescinded; and

The court below erred in law and fact when it ordered the
appellants recompense the respondents for the value of a list
of structures erected on the appellants’ property;

(i} contrary to her finding that the whole of the respondents
main claim of GBP£160, 000.00 had falled;

(ii) in the absence of any documentary evidence adduced by the
respondents allowing them to put up any structures on the
appellants’ property; and

(iii) contrary to the evidence adduced by the ‘appellants
indicating that the respondents were to maintain the
appellants’ property in lieu of rentals during the period of
occupation pending sale. \

The learned trial Judge erred in law and in fact when she
ordered the respondents recompense for the value of structures
erected on the appellants’ property and considered the
respondents’ list of structures built in their submissions when
the same was not specifically pleaded, cross-examined and
supported with any documentary evidence or list of items
produced in the pleadings to prove the respondents’ claims;
The learned trial Judge erred in law and in fact when she held
that the relationship between the appellants and respondents
became that of licensor and licensee and;

(i) failed to adjudicate on the position or relationship of the
appellants and respondents after the expiration of time by
the respondents to purchase the property;

(i) allowed the respondents to continue occupying the
appellants’ property without paying rent until assessment;
and

(iii) denied the appellants’ claim for mesne profits contrary to

the evidence on record which indicated that the appellants



J12-

around 2017 moved to evict the respondents from the
property after the sale failed.

6) The trial Judge erred in law and fact when she failed to
consider the appellants’ evidence on record and order that the
appellants be compensated for the destruction of their
structures on the property by the respondents.

6.0 APPELLANT’S HEADS OF ARGUMENTS

6.1 The appellants filed heads of argument in support of their

| appeal on 6% April, 2021. In ground one, the appellants

challenge the award of interest at 7% per annum from date of

writ to date of payment. That while it is trite that courts are

entitled to determine the rate of interest payable from date of

judgment until full settlement, the rate should not exceed the
current lending fate as determined by the Bank of Zambia.

6.2 In support thereof, the appellants cited some provisions of the

law beginning with section 4 of the Law Reform

(Miscellaneous Provisions) Act Chapter 74 of the Laws of

Zambia which provides as follows:

4. In any proceedings tried in any court of record for the
recovery of any debt or damages, the court may, if it thinks fit,
order that there shall be included in the sum for which
judgment is given interest at such rate as it thinks fit on the
whole or any part of the debt or damages for the whole or any
part of the period between the date when the cause of action
arose and the date of the jﬁdgment:
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This was followed by Order 36 Rule 8 of the High Court Rules

Chapter 27 of the Laws of Zambia which reads as follows:

8. I:Vhere a judgment or order is for a sum of money, interest
shall be paid thereon at the average of the short-term deposit- -
rate per annum prevailing from the date of the cause of action
or writ as the court or judge may direct to the date of
Judgment. ‘ ’ , |
Lastly, section 2 of the Judgments Act Chapter 81 of the

Laws of Zambia was also cited which states that:

2. Every judgrﬁent, order, or decree of the High Court or of a
subordinate court whereby any sum of money, or any costs,
charges or expenses, is or are to be payable to any person shall
carry interest as may be determined by the court which rate
shall not exceed the current lending rate as determined by the
Bank of Zambia from the time of eﬁtering up such judgment,
order, or decree until the same shall be satisfied, and such
interest may be levied under a writ of execution on such

judgment, order, or decree.

6.3 The appellant also placed reliance on the cases of Atlas Copco
(Z) Limited v Andrew Mambwe ) and Zambian Breweries
Limited v Lameck Sakala ® wherein the Supreme Court
guided that interest up to date of judgment should be at the
average lending rate as determined by the Bank of Zambia. That

the standard practice on debts is to award interest on the sum
owing at the average' short term bank deposit rate from the date

of issue of the writ of summons to the date of judgment and
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thereafter, to the date of Settlement, interest is awarded at the
current lending rate as determined by the Bank of Zambia.
Grounds two, three and four where dealt with together. The
appellants submitted that the object of rescissioﬁ of contract is
to extinguish it and restore the parties to theit pre-contractual
positions and cancel the contract ftom the beginning as if it

never existed, and that each party must so far as is possible, be

restored to the other benefits received under the contract. It is

not in dispute that the contract was rescinded and that the

court below properly established that fact but neglected to
consider the effect of rescission of contract on the parties when
it allowed the respondents to continue occupying the
appellants’ property.

It was further contended that the decision of the court below to
order recompense to the respondents for the value of the

structures erected on the appellants’ land and continued stay

and use of the same after finding that the contract was properly
rescinded, was against the evidence tendered and totally

perverse. On the authority of the case of Examinations Council

of Zambia v Reliance Technology Limited ), this court was

invited to interfere with the findings of fact of the trial court.
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The appellant outlined the findings of the trial court éought to
be interfered with for being contrary to the evidence and totally
perverse. The first is the finding that the respondents’
occupation of Mala Island was merely to use the premises and
nothing more and that the respondents’ obligation to the
appellants was to maintain the island. The second is the
acceptance of the respondents’ e\llidence that they actually
effec‘ged the projects as listed at page 29 of the record of appeal.
It was érgued that the finding that the respondents’ obligation
was to maintain the land and then order that they be
compensated for works done on the property based on a mere
list in the respondents’ submissions in the court below, in the
absence of evidence proving that the stated works were effected,
fell below the requisite burden on the réspondents to prove their
claim. That this was a misdirection on the part of ti}e court
below for which reason, the order for assessment and that the
respondents continue to occupy the appellants’ property ought
to be discharged.

The cases of Kitﬁe City Council v William Ng’uni " and
Zambia Revenue Authority v Hitech Trading Company

Limited ® were called in aid where it was held that a court is
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not bound to consider counsel’s submissions because they are
not a substitute for sworn evidence but are only meant to assist
the court in arriving at a decision.

-Lastly, in groundslﬁve and six, the appellants took issue with
the order of the court below allowing the respondents’ continued
occupétion of the their property without paying rent until
assessment, rand subsequent payment of the assessed amounts
after finding that the sale agreement was properly rescinded

when the appellants evicted the respondents.

6.10 It was argued that the -respondents’ interest in the appellants’

6.11

property came to an end when the sale agreement was
rescinded and the appellants moved to evict the respondents.
Therefore, the continued use and occupation of the property
kept the appellants out of ﬁse of their own property for which
they ought to be compensated. That the court below misdirected
itself in denying the appellants mesne profits contrary to the
evidence on record.

The appellant cited the case of National Housing Authority v
Chali Tumelo '® particularly page J19 where Osborne’s
Concise Law Dictionary was quoted for the definition of mesne

profits as being:
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. 8.28 The respondents in their writ and statement of claim claimed a

8.29

refund of the foreign currency sum of US$ 160,000=00. The
court below found that the respondents had put up some
structures and completed those left by the appellants though
the evidence regarding the value of works done was
unsatisfactory as there were no receipts of items bought etc. As
earlier indicated, the learned trial Judge referred the matter for
assessment of the value of works done and awarded interest at
7% (;n the amount found due.

It appears to us that the learned trial Judge awarded the rate of

7% bearing in mind that the amount sought or claimed was in

a foreign currency. The issue is twofo,ld,l what is the interest
rate applicable on foreign currency and on the Kwacha
judgment debt. In the latter, section 2 of the Judgment Act
stipulates the interest awarded to be “at the rate as may be
determined by the Bank of Zambia, from the time of
entering up of such judgment, order or decree until the
same shall be satisfied.” Order 36 rule 8 of the HCR
provides that the interest to be paid on a judgment or order for

a sum of money, shall be “at the average of the short-term
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deposit rate per annum prevailing from the date of the
cause of action .... to the date of judgment”.

Section 4 of the Law Reform (Miscellaneous Provisions) Act
requires that the interest awarded be at such a rate as the court
thinks fit for the period between the date of when the cause of
action arose and the date of judgment.

In Zambian Breweries Limited v Lameck Sakala @) cited by

the appellants, the Supreme Court guided that:

“. As to the rate of interest and the effective date, the
standard practice on debts, is to award interest on the sum
owing, at the average short term bank deposit rate, from the
date of issue of the writ of summons to the date- of
Judgment. This is pursuant to Order 36, Rule 8 of the High
Court Rules. Thereafter, up to the date of settlement, interest

is awarded at the current lending rate, as determined by the
Bank of Zambia. This is pursﬁant to Section 2 ofthe
Judgments Act, CAP 81 of the Laws of Zambia, as amended by
Act No. 16 of 1997.”

In respect of a kwacha denominated judgment, interest is
payable from the date of issue of the writ of summons to the
date of judgment at the average short term bank deposit rate.
Thereafter interest is awarded at the current lending rate, as

determined by the Bank of Zambia.



’
«
-

»

-] 32-

8.33 In respect of the award of interest on foreign currency, it is trite

8.34

that the court has the power to give judgment for payment of
money in a foreign currency where the action is brought to
enforce a foreign money obligation. In the case of Attorney
General, Development Bank of Zambia v. Gershom Moses
Burton Mumba !! with regard to the interest rate on the US$,
the court stated that the interest on foreign currency is
generally low and awarded interest on the dollar component of
the damages at 3% from date of Notice of complaint until final

Payment.

i

In the Zambia Revenue Authority v Jayesh Shah '? an appeal
against the allowance of a rate of interest at 18% awarded on

the dollars, the Supreme Court held as follows:

“It seems to us that an inquiry could easily have been held
below to ascertain what could be considered to be a fair
average rate of interest on dollar deposits in an interest
bearing account. From the figures tendered by the parties,
ranging from a low saving rate of 2.5 per cent to 3.1 percent
obtained by the appellant to the rather higher rate of 12 per
cent to 18 per cent in First Alliance Bank and even 21 percent
suggested from Credit African Bank an average rate on
interest could have been selected. We also take into account
the rate in Order 42 of the White Book. Rather than remit the
case below for such an exercise to be conducted, as Mr. Banda

suggested, we are in a position to do so on the material on
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record and in keeping with the requirement for finality to
litigation whenever possible. It seems to us a fair rate is to be
Sfound half way between the two extremes and this we consider
to be 10 per cent. Accordingly, we allow the appeal against a
rate of interest of 18 per cent and substitute one of 10 per cent.
The same should also apply as the post judgment rate.
It is trite that the applicable interest rate on foreign currency
judgment debt is at the LIBOR rate, which is generally low.
Currently the GBP LIBOR rate ranging between 3.97% to 4.70%.
The respondents sought a foreign currency sum of £160,000
which was ordered to be assessed.
In our view, the court below erred by awarding 7%. The court
below ought to have awarded interest on the assessment sum
from date of writ of summons to date of final payment at the
LIBOR rate.
We therefore set aside the award of 7% and substitute it with
the applicable interest at four percent (4%) from date of writ to

date of complete payment.

CONCLUSION

The appeal succeeds on grounds one and two. Ground three to
six are dismissed. We reiterate that the court erred by allowing

the respondents to continue being in occupation and having the
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benefits of the use the Island until assessment and payment of
sums due in respect of value of works. Further that the court
erred by awarding interest at 7% from date of writ to date of
final payment. The above holdings by the court below are
hereby set aside and substituted with the following orders:

(1)  An order that vacant possession of the Island be yielded
to the appellants within 30 days from date hereof,
failure to which the appellants shall be at liberty to
enforce the order by issuance of a writ of possession.

(i) Interest on the assessment sum found due in respect of
value works done at four percent (4%) from the.date of
writ to date of coﬁii:;;iei?é;pa&ment.

9.2 The appeal having substanﬁélly succeeded, we award costs to

the appellants to be taxed in default of agreement.
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