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employer, in terms of section 52(5) of the Employment Code.
That it was for the respoﬁdent to demonstrate that the
termination of the contract of employment was fair and for a
valid reason.

8. 12- In the case of Khalid Mohamed v The Attorney-General, (1!

the court held that:

“A plaintiff cannot automatically succeed whenever a defence

has failed; he must prove his case.”

Therefore, in accordance with section 52(5) of the
Employment Code, the respondent had a duty to prove that
the appellant’s termination of employment was fair and for a
valid reason.

8.13 The case of Attorney General v Richard Jackson Phiri @

- guides that:

“... the court cannot be required to sit as a court of appeal from
the decision of' the Public Service Commission to review its
proceedings or to inquire whether its decision was fair or just
or reasonable. In a case such as this, the court ought to have
regard only to the question whether there was power to
intervene, that is to say, the question whether the Public
Commission had valid disciplinary powers and, if so, whether

such powers were validly exercised.”
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The Supreme Court then stated that:

“. once the correct procedures have been followed, the only
question which can arise for the consideration of the court,
based on the facts of the case, wouid be whether there were in
fact facts established to support the disciplinary measures
since it is‘obvious that any exercise of powers will be regarded
as bad if there is no substratum of facts to support the same.
Quite clearly, if there is no evidence to sustain charges levelled
in disciplinary proceedings, injustice would be visited upon the
party concerned if the court could not then review the validity
of the exercise of such powers simply because the disciplinary
authority went through the proper motions and followed the

correct procedures.”

8.14 It was not in dispute that the appellant did not secure the
revenue in the safe but elsewhere. While the position taken by
management was that the money left the premises, the
appellant stated that it was in the container on the premises,
Following the disciplinary hearing, the committee was satisfied
that the appellant not only failed to secure the revenue in the
safe but had taken it off the premises.

8.15 We hold the view that the respondent did prove that there was

a valid reason for the termination of employment and that a

valid reason was given for the dismissal. Having held the above,
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the next issue to be determined is whether there was a

substratum of facts to support the charges against the
appellant.

8.16 We hold that there was a substratum of facts to support the
charges against the appellant. The court below cannot be
faulted for finding that the appellant failed to prove his claims.
The appellant admits failing to secure the company revenue as

mandated. He was seen with the money in the Armaguard bag

in his possession the next day when he reported for work. We

hold the view that the dismissal was not wrongful.

8.17 In ground two, the appellant faults the finding of the lower court
that there was no need for the respondent to substantiate the
allegations against the appellant at the disciplinary hearing.
Further the court below is faulted for holding that a perusal of

clause 8.9 of the disciplinary code does not impose a duty on
either party to call witnesses. It was up to either party to call

witnesses if they so desired. We do not find merit in the

contentions for reasons earlier stated.

8.18 Further the evidence shows that the appellant did not follow

procedure when he failed to secure the revenue of the
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respondent in the safe that was provided and that he removed
it from the company premises. By so doing, he failed to follow
the laid down procedure for handling revenue which amounted
to dishonesty'as per the charge. Therefore, we are of the view
that a substratum of facts existed to support .the charges and
the dismissal of the appellant from employment.

9.0 CONCLUSION

9.1 Having held that thé dismissal was not wrongful, and that there
were facts established tl.(v)';hsul.)port the disciplinary measures i.€.,
substratum of faéts, we dismiss the appeal and uphold the
judgment of the lower court. Each party shall bear their own

costs.
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