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In response to the contention that the court below decided on
an issue not pleaded when it held that the appellant should
be maintained so as to allow him to render a report, it was
submitted that this comment was made by the court in
passing when considering the application for misjoinder. We
were urged to dismiss the appeal with costs.

ARGUMENTS IN REPLY

The appellant filed heads of argument in reply which are
essentially a repetition of his earlier submissions. That the
pleadings reveal no specific claims against him in his
personal capacity which he ought to defend No damages,
personally, or in his capacity as Receiver and Manager of the
3rd Respondent, are claimed. In addition, that the setting
aside of the consent order would have no bearing on
appellant.

HEARING

At the hearing, the appellant contended that the Messrs.
Simeza Sangwa executed the consent order because there
was no change of advocates on record.

In response Mr. Sianondo submitted that the consent order
was signed four years after the appellant’s discharge as

Receiver and Manager and he is a party to the document.
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Reference was made to our decision in the case of Konkola
Copper Mines PLC Milingo, Lungu Simwanza & Company
® in respect of a former liquidator being sued.

In reply the appellant cited the case of Jonathan Van Blerk
& Others v Attorney General ¥ in which the Supreme Court
stated that an action to set aside only allows one relief, i.e.
the setting aside of the consent order.

The appellant reiterated that the setting aside of this consent

order will not result in liability on the part of the appellant.

10.0 ANALYSIS AND DECISION OF THE COURT

10.1 We have considered the appeal, the authorities cited and the

arguments advanced by the Learned Counsel for the parties.
It is not in dispute that the appellant was apioointed by then
Eastern and Southemrn African Trade and Development Bank
(the PTA Bank) as Receiver and Manager of the 3t respondent

by a deed of appointment dated 24t April, 2008.

10.2 By a Deed of Discharge dated 21st April, 2010, PTA Bank

discharged the appellant as Receiver and Manager of the 3
respondent. We refer to page 87 to 90 of the record of appeal.

On 22nd April, 2010, the appellant proceeded to file

Companies Form 41 i.e. ‘Notice of Ceasing to Act As Receiver

and Manager’ appearing at page 91 of the record of appeal.
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At the same time, PTA Bank appointed Alfred J. Lungu as
Receiver of the 3 respondent on 21st April, 2010.

10.3 Sometime in 2008, prior to the appellant being discharged as
Receiver and Manager, the respondents commenced an
action against the PTA Bank and the appellant under Cause
No. 2008 /HN/268 which was later moved to the Principle
Registry under Cause No. 2013/HP/0021. This action
culminated in a consent order dated 16% April, 2014
executed between the 34 respondent company, the appellant
and.the PTA Bank. The 1stand 274 respondents were not party
to this agreement and did not execute the consent order.

10.4 Though the appellant had long ceased acting as Receiver and
Manager of the 3 respondent, the consent order at pages
109 to 112 of the record of appeal, shows that he was sued
“In his capacity as Receiver of Zambezi Portland Cement
Limited (In Receivership})” and that his advocates, Messrs.
Simeza, Sangwa & As'sociétes, executed the said consent
order on his behalf, being the 2nd defendant.

10.5 The main issue raised in ground one of the appeal for
determination is as fbllows:

(i) Whether the appellant is likely to be affected by the

outcome of the proceedings.
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10.6 The appellant contends that he does not have an interest in

10.7

10.8

the matter, his appointment as Receiver and Manager having
been terminated. It was also argued that there is no claim in
the pleadings against the appellant to warrant his being
maintained as a party and as such, he is not likely to be
affected by the outcome of the proceedings. He further argued
that there being no specific claim for an account, no account
can be sought in this action.

On the other hand, the respondents argued that the appellant
ought to be maintained in the proceedings as he executed the
consent order in his capacity as Receiver and Manager of the
3rd respondent kndwing that his appointment as such had
been terminated four years earlier. That he ought to be
maintained in the action so that he may explain how he
executed the consent.

With respect to misjoinder, Order 14 rule 5 of the HCR
provides that:

(1} If it shall appear to the Court or a Judge, at or before the
hearing of a suit, that all the persons who may be entitled to,
or claim some share or interest in, the subject-matter of the
suit, or who may be likely to be affected by the result, have not
been made parties, the Court or a Judge may adjourn the

hearing of the suit to a future day, to be fixed by the Court or
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a Judge, and direct that such persons shall be made either
plaintiffs or defendants in the suit, as the case may be. In such
case, the Court shall issue a notice to such persons, which
shall be served in the manner propided by the rules for the
service of a writ of summons, or in such other manner as the
Court or a Judge thinks fit to direct; and, on proof of the due
service of such notice, the person so served, whether he shall
have appeared or not, shall be bound by all proceedings in the
cause:

{2) The Court or a Judge may, at any stage of the proceedings, and
on such terms as appear to the Court or a Judge to be just,
order that the name or names of any party or parties, whether

as plaintiffs or as defendants, improperly joined, be struck out.

10.9 In the case of The Attorney General v Aboubacar Tall &
Zambia Airways Corporation @ the Supreme Court
considered the provisions of Order 14 rule 5 of the HCR and

guided as follows:

“.. We take note however that the application of the
provisions of our order 14 is limited to "all the persons who
may be entitled, or claim some share or interest in the
subject matter of the suit, or who may be likely to be
affected by the results” and who have not been parties are

the only ones the court may order to be made parties. ...”

10.10 We have perused the pleadings on record, i.e. the writ and

statement of claim. The 1st and 2md respondents,
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shareholders in the 37 respondent averred that they took
out an action under cause 2013/HP/0021 against PTA bank
and the appellant who was appointed Receiver of the 3+
respondent. Upon returning to Zambia in 2015, they
discovered that a consent order was executed by PTA bank
and the appellant as Receiver of Zambezi Portland Cement
Limited (in Receivership) hereinafter referred to as ZPC. The
said order settled the matter and discontinued the action.
They averred that the order was procured by mistake and or
misrepresentation. And that the 1st and 2rd respondent were
never consulted nor were they parties to the said consent
order. In addition that they still have claims under cause
2013/HP/0021. Hence, the fresh action to set aside the
Consent Order so that the issues can proceed to trial. We
will not go into the particulars of alleged mistake or
misrepresentation, save to state that the respondents also
sought damages arising from the entry of the Consent Order.
10.11 The issue is whether the appellant is likely to be affected by
the result of the action, to warrant him being a party to the
proceedings. The appellant contends that he will not be
affected by the results of the setting aside of the consent

order entered into between ZPC and the bank. The said
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order having been signed in his capacity as Receiver and
Manager of the ZPC. That the said ZPC is no longer in
receivership. In addition, that there are no specific claims

made against him in his personal capacity to defend.

10.12 It is trite that a Receiver\Manager although appointed by the

Debenture holder is an agent of the company and not the
Debenture Holder. In casu, the appellant was an agent of
ZPC and not the PTA bank. We refer to the case of Magnum
(z) Limited (supra) where it was held that;

A receiver who is an agent of the company under

receivership is there to secure the interest of the debenture

holder.”

10.13 It is further trite that once a company ceases to be in

receivership, it is the company that assumes the locus standi
to sue or be sued. Further the said company is responsible
for obligations under any contracts entered into by the

receiver i.e. such as the consent order.

10.14 We are therefore of the view that the appellant is not likely

to be affected by the result of the action to set aside the
consent order' in issue. We are fortified by the provisions of
Section 113 (1) of the Companies Act 388 which states
that a receiver appointed under a power contained in any

instrument subject to section 114, shall be deemed to be an















