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MATTER OF : TIIE ELECTORAL ACT CAP,
T SECTION 18(c), 19 AND 20 OF THE
LAWS OF ZAMBIA

[N THE MATTER OF: PARLIAMENTARY ELECTION F
e MALOLE CONSTITUTENCY HELD ON THE
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\

~ MATILDAH MACARIOUS MUTALY

Petitioner
and
SEBI0 MUKUKA | 1% Respondent
ELECTORAL COMMISSION OF ZAMBIA 2 Resbondent
B;fg;; 8}1}?01;0;,1- Justice Mrs. ENC Muyoywe in Open on the 25" day of October 2002

orthe Petitioner: Dr. J.M. Mulwila; [tuna Partners

o~

For the 1 ; ‘
el ResIJOH(letzt: M. W Ngwira, AflessrsLibertas Chambers
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,‘ FOr the nd -
)\‘ 2 Respondent: Mr. Chirambo, Principal State Advocate -
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—_— JUDGMENT
The petis: . B
v petit . e . .
f0110win ;nel comes to this court asking that it may determine the

@)
at the 1% reg
o pondent was not duly elected or retur
) election was voi s A1y : eturned and the

a SCrutip ; -
y to be carried i irt i
the ied out by the High Couirt in such nn
Court may determine. eras



The Petitioner testified that in the 2001 tripartite elections, she
‘ , was a

andidate on the Patriotic Front (PF) ticket in Malole Constituency. There

1

ovn campaign and she said she encountered a number of problems during
lbe campaign. As she went around campaigning, she discovered that the

tlectorate were given roofing sheets, money, food, footballs and other items

by other candidates and therefore, the electorate demanded that she also give

‘mething,  In Chewe village PW1 was told that the 1* respondent had

Bven 800,000 to the school and promised more money should he be

tlcted ang it was the same story in Finshe ward where she found a

ssroom fyll of roofing sheets given by the 1% respondent. In Makasa area

® she addressed a meefing at Kalyafye she was told that the 1% respondant

"ad given K200,000 for Makasa Primaty School and the same story applied

' Mumbg Village where the electorate told her that the 1% .respondent had
Sven oyt fertilizer, maize and that he had also repaired teacher’s houses at
de Village, roofing sheets were

T |
s Primary School. At Chisangapon
and in Numbuka Village

4
Sven out by the 1 respondent and the MMD

- ' in
fert‘hZer was given out and roofing sheets for the school and also u

P .12



(hlombwe v111age.i She said civil servants in the Ministry of g hctian, nd

| rilture were being used to distiibute these items andl these were MND

spporters. She said this was the trend wherever she went for campaign and

 lut the electorate were demanding that she also glves them gifts. She said

sl St P M RH

e saw the items personally and proved what the electorate were telling her.
: AT |

Se said she' expected that after ‘voting there would be a recount at the

council chambers to verify the l'esults"*"froxn the polling districts.  She

explained that at Mungwi District courcil the electoral officers were only

- imouncing the results. The polling ageq‘__i_s, she said, waited for ballot boxes

b be brought and that in faet on 28" Deceinber 2001 results were being
ounced byt that around 0100 hours the electoral officers complained of
wedness and ’state'd that ﬁley w'euld continue the following day and the
"gestion by the election agents that they sleep in the COl!Ille1 chamber- to

Bard he ballot boxes was rejccted En the mort J

PW1 sou ht -
"1°Uﬂcement of the 15t 1espondcnt as wmner of the ele(‘hon PW gh

f some keys
b Counci] sceretary to lodge various complamts like the issue of s

ama and that in
© somye ballot boxes having been: taken by somconc to Kas

She said that
fact aﬁer the keys were found no one WItnessed ﬂle countmg

from those
ber ¢ “Mpaign manager Peter Muwila (PW2) had different ﬁgures 0

the Council
0f the Electoral Coy nmission. PW1 said that Mr.b Clnlekw%{,

i
3 . 4

33

nn"g, what followed was the

~



setary said that these were minor egrorg which did not
£

1 affect the fi hél
g

il She said she complamed about what she called consistent

r dustment - of results by the commission which wag done under  the

mstuction of M, Clnlekwa and’ Mr. Chileshe. She Sald results were
e
umounced without counting. She said results from pollmg agents would

| differ with those of the Commission.” She also said there were problems of

bellot boxes not being sealed.

PWI questroned‘ the contents of the documents in the notrce to produce
Moduced by the 1 respondent PW1’s prayer is that this court should-
nlfy the results and declare that the 1% respondent was not duly elected as

& st
MP Under cross-examination she admrtted that sﬁe did not see the 1

Y st
"tSpondent put the roofing sheeffs“at Finshe Primary school. She smd the 1 '

is
Spondent ‘was involved in giving out ilems, She c*cplamcd that shc

t:
fﬂnnhar with the electoral process Accordmg to PWI at polling districts,

ballot _
the bagjo papers are removed counted and recorded, put back into the oy

here e the
e %, Sealed and they are delivered to the main council chamber wher

g nt was s involved i in
E “ount is done. She maintained that the 1% responde

t make a ieport
omup tion ang bribery during the election but that she d1d no

Othe Police ' ,{‘

- 74
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S .
sy, the petitioner’s cam aign manager and election agent told th t
e cour

Jc\

‘*.il

T he accompanied the petitioner during campaign meetings,

Wz’s ewdence is substantially the same as fhat of PWI1 except that he

mcuded the fact that the e respondent was usually accompanied by the /

wretary of Constituency Development Fund land the Chairman of the

i
|
j Constituency Development Fund (CDF) Mr. John Kansema,

| Aecording o PW2, during the ca1npa1gu wherever they went peopIe

demanded to be given somethmg 111 exchange for a vote because _they

' Sidbe was an election agent and together with others he went to Mungwi
District Council. iﬁlfonnation was AreceiAved that the vehicle cémying ballot
b0tes hag broken down. As they waited for the ballot i)gxes no one was
tloweq ¢ come oug until they ﬁnished verifying the results. After waltmg

Ut mormng they were told to go and refresh themselves and come back

g by the tlme tlley came back they fomld that one ballot box was open and

toral
opened but he# was told to keep qulet Hc explamed that the electora

0 ults were
ﬂicers Would count and then announce the 1jesults but that the res

. d, and
: “Wing ang he gave examples of Chitimukulu Ward, Finshe War

tleged that this s what the 1* respondent had done. On election day, PW2

i

" black trunk was open. -PW2 tued to mqu1re why those boxes were -

e -



(ilombwe. This exercise continued until 0100 |
1ours when Mr. Chilekwa
 deveryone to g0 and sleep and come back around 0500 hours. E
. Everyone

3 )
R except the officials who remained inside the council chamber. This w
: as

|
1

y th i
w29 December and when PW2 and his colleagues returned around 0500 -

houss as advised, they were told to wait for the figures. PW2 observed that
lie presiding officers from the polling districts would be given a fresh form

tfill in changed figures and they threw away the form earlier filled in. The

esults were announced that day around 1900 hours outside and according to

e announcement, the petltloner got 1,755 while the 1% respondent got

his own document where he

|
e
i 368 and was declared winner. PW2 produced

1
| Wasrecording the results.

U e ; ;
der cross-examination PW?2 insisted that the 1% respondent gave money to

Chewe Primary School, Sqnd and cement tO Mumba Village and roofing

Hets to Chilombwa Village. PW2 conceded that the 1° respondent got
y bribed and

lo
Wer votes than the petitioner in those areas where he alleged!

o .
‘ Mupted the electorate.

i
| er told the court that he

W3 i

Mlchael Sampa Chemba 2 peasant farm
e .
ngtered as a voter at Chewe Polling Station which is at Chewe Primary

er of the Parents Teachers

Seh
0
o + that he is a memb

He told the cour

J6



ssociation (PTA) and'gle was a member of the buildings committee at the

-~ ¢hool. He explained that in August 2001 Mr. Kansema. the Chairman of
i CDF and Mr. Mumbi, a member of the MMD came to the school to

b t » o
noduce the 1% respondent as the District Administrator (DA). At that

| mecting, he said people asked for assistance to have some sand transported.v

The 1% respondent and Mr. Kénsema:,agreed to render assistance through the
CDF if money would be avallable PW3 said they waited until November

when the gloney was brought in the sum of K1 rmlhon and the sand was
N j;, ¥

| tfalls»Dorted ‘He said in~ f)ecember the i respondent cam§ w1th Mr

5‘:

Kansema and M. Mumb1 durmg, the. campalgn penod mqulrlng Whethef

A&
lhey had recewed the money Duung a meeting they

lhey had done should be borne irl mmd durmg elecuons because 1f they do

Jutvote for hlm, there w111 be no developmcut in the area. At thc meeting,

t

M. Kanscma is alleged to have said that. 1f they VOted

hey Wo‘lld receive a further K3nnll}on and mone}’ to fﬁﬂOVﬁte the SChOQl

ho\lses

NREEE . . . o
Uhter Cross-;;‘;nmmﬁan PW3 said thet he was not aware whether the iy
o the ele("tlon had been set by AuguSt 2001 or pot. He said in_Allgllét,
2001 they asked for ass1stance when the DA was broui:’»ht to be imreduoed'm
i arey #te said M‘?Kmlsema in the pr esence of the ls_l;‘fj_s_l’f’l_lde_n-t = fh‘c

3%

told them that what o

for the 1 xespondent



g who said more assistance would be coming to the area if they’
ea if they voted for
. t L £
ji I respondent. He said the K3 million has not been paid to d “
o date.

s
]
T,

&

| pW4 Catisto Mutale Mumba a peasanffanner told the court that in January
. 5o,

X @

| 2001 he,was at Mumba Village when due to floods the school collapsed and

i -'h.
nost of the cxops drowned. This 31tuat10n was reported to the DA by the

L8 L

Agicultural Officer and the officers from the M1mstry ‘of Education and the

DA (the lﬁ respondent) went to the area and recelved the complaints first

hand aud Teft but never returned In November 2001 PW4 said that a

- whicle belonging to Chlnchlwabablll brought maize to the Mmlstf}’ of

Agmlﬂture Camp and ofﬁcers from the ‘Ministry of Health Educatlon and

A
g‘kculture dlstnbuted the maize and in fact the witness

ea 5 I %
iy December méize was brought agam by%he same orgamzatwn and the

k]

Present DA and officers dlstnbuted the mmzc as before. After the DA left

an |
other vehicle brought fertilizer wlnch was distributed free of charge. The

Dj
Strct Educatlon Officer also amved and told them to get

lhat
erials for renovating the school would be sent. After thlee days the 1*

feg
Pondent came with Mr Kansema, Mr Mlllnbl and Mr. Peter Lukonto _and

g
fessed g meetmg at Whlch hC Sald that people should vote for him

plete the school

beg,
a
W86 he had done a lot for them HC Plomlsed to ot

ctorate followed the

Wler g .
e 1§ elected. _A"oéording to PW4 fhe ele

was a re01p1ent In

1eady jas the

person
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rspondent, he said, has never come to the school since

Under cross-examination he said that government officials were involved
ding the distribution of fertilizer, maize and cement and that the 1%
respondent did not play any role except that when he came on the scene he

ld the people that it was him who had sent those things and this was six

days before the campaign.

On the other hand, the 1% respondent (RW1) testified that in the December
ipartite elections he stood on-an MMD ticket. The 1% respondent was the

Distrct - Administrator (DA) for Malole Constituency until: the 30"

November 2001 when he resigned his position as he was standing as a

Nember of Parliament, He explained that his campaign was based on the

D manifesto aﬁd he said he told the people about the achievements of

e Mvip government, that is, what they were doing that time and what they

Yould do in future. He said he did not promise them anything but that he
Youlg 80 back after elections. He denied giving out roofing sheets WL

Vi and Mr. Kansema and also said he did not distribute maize Bt

d he did not

fertiliZer‘ e Primary School, he sai

As regard the issue of Chew



persmla“Y give out the money but that when | ,
g il asistance o hisllo: was DA there was a written
N 1ce which he sai
\§ tz the CDF. He has exhibited the application form and the p;:ld he referred

| ‘ nent
| hewe Pt:unary School. He denied promising K3million to the ltowardS
fle explained the issue of the locked boxes stating that the be -
oxes

Nimbuka came locked and the person with the keys had gone off witl : -
bu%dthat eveptually the person came with the keys on 28"‘ -Decembe; l:-Im
sai - | -
Acc:h: boxes were opened and the usual procedure was followed thereaftér

| .
mg to the 1% respondent, his assessment was that the petitionér even

{ la
n

bnbed tl .
e elect i w V
orate. He said that the I'OOﬁng sheets that ere gl en out

Were given o
Ve ol by the CDF and niot by himself and this was between 20"

Se
ptember and 20" October, 2001.
Petition wi i
th
costs and that he be declared duly elected as Member of -

Parj;
am
ent for Malole Constituency.

Ung,
Ss-eX
amination he said roofing sheets were given to Milando

ol in Chitimn
utunukulu area in Chishika village. He admitted that he knows

Me, g
u
mbi as a member of the MMD

Kansema 1S the MMD Constituency

se
1 Cretary of the CDF. M
Wiy
n
. or Malole and the 17 respondent himself is the provincial

He asked the court to dismisé the .



rsurer i1 MMD' in- Northern Province. He admitted that e went for

ampaign meetings with Mr. Kansema and Mr. Mumbi, He explained that

z
s‘

|

|

Rtk oin

fi: constituency chairman is the overa]] boss in the district. He ceased to be

' pAon 30" November 2001. His campaign started on 8" December because

be waited until he filed his nomination papers on 1¥ December. His duty as
DA was to ensure that governfnent projects m the area were carried out and
dso coordinating the utilization of development funds. He denied that he
cordinated the distribution of fertilizer and maize. He confirmed that he
Went to Mumba village in January, 2001 to assess the damage and later
fQuested for relief food under the Disaster Management Programme. He
sid that indeed food was deﬁvered' under the same progralﬁme commencing
in October, 2001 to January 2002. He admitted having been to Chcwe
Pfimﬂly School for xnectiﬁgs many tilﬁes but that he 'did not promise then{1
K3million or that he woulci rép_air the school. The request for assistance was
Wdresgeq to him but he said personally he had no funds and so he referred

] f Chewe
the Tequest to CDF. Ile said PW3 was not a member of the PTA o

i . . P Finshe ward due
P“mary School. As far as he is concerned he did not reach Fins
s e distribute food
0 lack of time. He said Nchinchiwababili was contracted to ;
‘ | : npaign with key
M the Constituency. He admitted having gone tor wamy

Membarg of CDF.

J11
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|
|
|
|
|
|

|

i
|

ephined that the figure was reduced from Klmillion to K800,000. He said
diring elections, he was involved as a supporter of MMD but that he knew

wothing  about bribing people by ‘giving them maize. - Under cross-

| aniation he admitted knowing Mr. Kansema and the 1* respondent and

liat he went on Campaign meetings with him in places like Chewe Village
Where he had initially gone to introduce him as the DA. He said the people

proached him as CDF secretary for funds but that he told them that the
“Iect procedure was to ask for funds from CDF and Mr. Nsama (RW3)
Wote the, letter which went through the DA. The letter exhibited in court
"8 addressed (g the DA uand (he witness said that this could ‘ha}ve been a
Mistake, The money was paid through the committec and he explained that
Whey Payment is made, the Constituency Development Chairman, the

. o ’
Chamnan of the District Development Coordinating Committee S1gns and a

tis ¢ i ; eement was signed
fime, thi was the 1% respondent. In this case, an agr

ting the
betWCen the Permanent Secretary and Mr. ‘.Tohn Nsama represen . g A

Jiz
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ik fe said that in CDF their duty is to ensure that the CDF funds are

" propeﬂy- He said he did not know at which point the sand was

fom the DA but payment was made throu

ivered to the school but that in January this year they went back to see the
i and there is still need for more funds to complete the job. He denied
wing to Mumba Village with the 1% respondent but that he went there with
\i Kansema. He admitted that in December 2001 they went to introduce
the MMD candidgte but that they had no chance of inspectiné the school and
acording to him, the teacher’s houses were not repaired. He admitted that
xople were happy because of what the: government had given thém. He

denied that as a party the MIMD participated in distribution of maize.

RW3 Jackson Nsama who is a teacher at Chewe Primary gchool confirmed

that a5 a school they had a project of extending the school and so they were

Seeking assxstance to transport sand and cr ushed stones. They sought help

gh the CDF to the school and

RW3 is the one who collected the money and signed for it. He ‘said he signed

N ittee. He
“Me forms before the application was submitted to the Commuttee.

Senieq gt there was any promise bv 1# reSpondent of K3million. Under

ed was
Oss'exammahon he explained that nut1a11Y the amount t0 b¢ BT

Klmi“i(’n but that when he went 10 collect the money he was told that they

: f the
Culq only release K800,000 and he collected the cheque 10 the name Of L

J13
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th :
ool 00 17" September 2001. He conceded that he could have mixed up

3 dates put stated that the headmaster is the one who solicited for help

iom the DA in writing and he said he personally took the letter to the DA.

jpid he personally organized transport with a private transporter and paid

| ii. When asked how he came to sign on the part of the contractor the

| yiness was hesitant to explain why he signed on that part and yet he isnot a

wnractor. He, however, said he patd the contractor in the presence of the
PTA chairman. He said he only saw people campaigning around November

nd December but he got the cheque in October.

RW4 John Kansema told the court that as an MMD supporter he was

molved in the campaigns “and he was aetually the campalgn manager as

“istituency chairman. He said as a p'\rty they went around the constituency

“plaining their mamfesto and there was no question of pribing voters. He

d they held a meetmg at Chewe Primary School and he addressed the

gameﬁng there but he never made any promise fo give K3million once I

round
““Pondent was elected. Under cross-exammatlon he said when going rov

2). He
b consiuency e was with the 17 respondent 16 M. Murbi (RV2)

ent Visitin
in January 2001 the 1% respondent was the DA and they wet 8
ith food as

"% place where they were floods and people had 2 problem with %0

Q i chers houses.
F were destroyed and they also asked for repairs t0 the tea

n4



‘ fo said later they found that the Ministry of Education had repaired the
fiouses which they saw during the campaign. He said it was not the 1%
" ppondent who delivered the sand and cruished stones. He stated that
sterviews for candidates were held between 9" and 14™ October 2001 and
aﬁcf {his the names were sent to the National Executive Committee. He said
fiey were aware that there was to be an election so they had started
meparing themselves.  Before December he said they had meetings as
constituency oﬁicials without the 1% respondent andklater they went to
introduce him as the DA. He said it was the people who sought assistance
ad that in fact Mr. Nsama (RW3) was the spokesperson s secretary of the
PIA. He said Mr. Nsama talked to the DA, to number of people as they
equired ass1stance to carry sand for their project. He said that in fact at

Chewe Primary School the petitioner got more votes than the 1% respondent.

RW4 Samuel Mweemba tes’tiﬁcd that as Nehinchiwababili Rural

DGVelopment Project, they participated in the -distribution of maize and

Ile
fel'tther in conjunction with Programme Against Malnutntlon

i i i eds and
%plained that the beneficiaries were the yulnerable 1n sociely. Seeds

: ‘vic leaders were
ferhhl@“ were distributed to yarious areas. He said no civi

in fact thé
‘Wolved in the distribution of maize and fertlhser and that 1

an ev
Pogamme i on going since 2000 and that after thuee years

J15
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of the programme will be conducteq. The programme e said is non-

putisan and non-religious. Under Cross-examination e explained that he

joined the organization in 1996, e said the District Disaster management
ommittee  was responsible for fle distribution and - jt comprised of
epresentatives from  government, NGOs and the community, The 1%
rspondent as the DA was the overall boss of the government departments.
The witness said the distribution of food goes beyond political affiliation zis
everyone is need of food. He, however, said he did not know the criteria
used in the distribution of maize. He said his organization was hired to
tansport the maize but he was not aware of the specific arcas where the

Maize was taken to or where it was dropped.

Due (0 he issues raised by the petitioner as to handling of the ballot boxes, -

fbe court decided to call the returning officer to come and clarify some
°Su°s raised by either side. Mr Peter Mansase Chileshe testitied that in
Malol, Constituency there are 66 polhng stations. On election day voting
Yarted at 0600 hours and ended at 1700 hours. According to Mr. Chileshe at
“ach Polling station, counting was done in the presence of all agents and
then 417 Materials were put in thé ballot. boxes and transported to Mungwl

. ied by pohce officers
et Council, The ballot boxes should be accompan

the Electoral
" the Presiding officer and he sald it was not the duty of

J16
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| Cmmhission to provide transport to polling agents. At the council chamber
i was a question of consolidating the information from all polling stations
" ndat this time each candidate had a polling agent present. He said he never
eft the council chamber until the following day in the evening when he

announced the results.

Atthis stage, Mr. Chirambo the learned Principal State Advocate applied to

have the matter adjourned so that the state could file their answer on behalf
of the Blectoral Commission and after hearing both counselé for the
Peitioner and the 1% respondent the court refused the application by the state
for an adjournment because the Electoral Commission had ample time to

Mstruct 5 state advocate to represent it in these proceedings but failed to.do

50,

M, Chileshe said at all times the police officers were present. Cross-
—exallli‘IEd by Dr. Mulwila, he said that they waited for all ballot boxes to be
brongh in before consolidating {he results énd he said he did not recall a
fme When he asked the polling agents to go out. He recalled a s1jtuation
et one presiding officer was not present and they wanted to open the box
h that the officer-in-charge refused them to do so. He denied asking‘the

. : the results on
Dremding officers to change figures and he said he announc(fd ‘ .4

17

S,
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" Cross-examined by Mr. Ngwira he said that results for each polling district

lad been announced at each polling district and polling agents had obviously
uken note of the results. As far as he was concerned, consolidation took
place when all the ballot boxes were by ought in. Answermg a question from
the court, he said that the keys to the ballot box is nonnally supposed to be
pasted to the box but they had to use cellotape and so some keys fell off and

because of this, the keys were brought by presiding officers in about four

cases.,

At this stage Dr. Mulwila, applied for the petitioner to be recalled for the
p”'P°S§ of tendering into evidence part of the election results allegedly
“mpiled by the Council Secretary into evidence and this application was

fised becange the petitioner is not the author of the document.

Due o the issues raised by the petitioner that some ballot boxes were opened
i fhe absence’ of polling agents, and also that results were altered by the
pregiding officers at Mungwi District Council, the court foPmd i-t @cessary
O 0rder g g ecount of the results and this was done by the Deputy Registrar of

: : ecount.
e High Court who tendered his report after completing the r

J18
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puih counsels have filed written submissions angd

these are on record.

o, Mulwila, Counsel for the petitioner submitted inter alfa that the 1%
rspondent was involved in corrupt and illegal practices as defined under
wiion 18(2)(c) of the Electoral Act, cap 13 and regulation 51(1)(a) of
Flectoral (General) Regulations 1991 S.I No. 108 of 1991 and that for this
is so having regard to the evidence before court. He submitted inter alia that
lhe electorate to vote for 1% respondent, it was because of that he had done
for them. He submitted that the disaster management committee distributed
fitilizer free of charge to Mumba villagé and the 1 respondent claimed
credit for this. Hg also. pointed out that in fact according to PW4 the i

tespondent told them that the maize, fertilizer and building materials were

for campaign purposes.

e submitted that the instances given by the witnesses render the election of

s ¥ respondent as MP null and void. He referred to Mlewa vs..

Wightman (1995/97) ZR 171 to support his argument that on the CYldCllCC

the court shoulq nullify the election of the 1 respondent.

: . itted that and I agree
i NgW"a, counsel for the 1% respondent has subm |

it ine is wheﬁler t
With him that the question which this court has to determime

etity _involved 1n
Dtltlollef’g e 'i(]t:n(‘i: has proved that the ISt respondent was i

119
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d illegal practices duri
omupt a0 uring the election t
O Warrant section 18(2)(.
c)

ofhe Electoral Act, to be invoked.

e submitted, inter alia, that the evidence by the petitioner cannot be a basi
a basis
on which to render the 1 respondent’s election declared null and void and

wither can it be a basis to find him guilty of corrupt and illegal practiceé

committed in connection with the elections.

He also cited Mlewa Vs, Wightman to reinforce his submission that the
petitioner has failed to demonstrate that the alleged corrupt and illegal

practices were committed by the 1 * respondent and his agents.

He urged the court to declarc the .ls‘ rcspohdent as having been duly elected.

['have considered the submissions by both counsels and I am grateful to

 them,

M her petition, the petitioner stated in paragraph 3:

And youy Petitioner says that Sebio Mukuka was not duly elected because elections were

Beld <. . _— T s
ldin an atmosphere which was not free and fair due to rampant briberies and treating;

didate Sebio Mukuka, Malole constituency
answering to the name Mumbi
fing sheets, fertilizer and money to

0] during the campaign the MMD can ;
Chairman John Kansema and MMD official
went round the constituency giving out roo
solicit votes:- '

120
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(@) they gave out roofing sheets at Chis D ishi
it Primany Schoos anga Ponde, Numbuka, Chishika

(b) they gave out fertilizer at Mumba/Bataty village and

() they gave out K800,000 at C}
the school would get a further
and Presidential candidates wer

ewe Primary school and promised that

K3,000,000 if the MMD parliamentary
e voted in; )

(i)  An official from the Electoral Commission
of ballot boxes opened some of them in
monitors and took keys to Kasama.

who was charged with the security
the absence of polling agents and

The petitioner requested for a scrutiny .to be carried out. After hearing all
the evidence I ordered a scrutiny and a recount and I must say that I found
nothing particularly irrégﬁlar in the actual results except a few instances
where the recount showed more votes than was indicated by the Electoral
Cbmmission of Zambia. Indeed,. thi.s aspect llaé not been touched by both
parties in their submissions therefore the court must presgme that after the
recount, the} petitioner found that ler fears were unfounded. The petitioner
-alleged that one ballot box and étruﬁk were opened in absence of the polling
agénts and monitors and in fact the /presiding officers changed ﬂlcir figures
When they reached Mungwi District Council. I have examined the report

' irregularities
Submmitted by the Deputy Registrar and I have not found any irregy

Which_ are note worthy.
. » rruption as alleged
Lwill gq through the specific allegations of bnbmg and corrup |

by. the Petitioner.
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The respondent has not denied that e campaigned with people whom he

alled key members of the MMD and thig included Mr. John Kansema (PW4

) and Mr. Mumbi (PW2). The two witnesses were important members of
MMD in Malole constituency and they were members of the CDF. The i
respondent himself was the District Administrator in the period preceding

the year 2001 elections and only resigned his position in November 2001.

The petitioner has alleged that roofing sheets were given out at Chisenga

Ponde, Numbuka, Chishika and Finsha Primary school.

The evidence from the petitioner and her witnessés is that the electorate told
them that the 1% respondent had ‘brought roofing sheets and tl_lerefbre
demanded something from the campaigners. I have examined the evidence
on this‘is’sue. The_petitioner and her witnesses we’fe_ merely told that the lf‘
resporident and his group liad brought the roofing sheets. The petitioner
herself said she éaw the items in various areas thereby proving that what the

: e
electorate told her was true. Indeed, there is no one who was called to com

' ' ) 16 supplied
“d confirm that the 1% respondent and his agents are THie Driese SIP

' " etitioner
" delivered the roofing sheets to the various areas stated by the p

_ , w that the
or indeed more importantly no proof has been rendgrcd to sho |
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ere gi 1
aofing sheets Were given out in order to solict for votes fr:
| om the electorat
ame fime th 1 i .
ythe S eS¢ 1tems were delivered i Novemb 1
er while the 1%

gspondent was still District Administrator and before 1
1¢ was nominated to

P f i
qand as MP for Malole constituency. T find that this allegation relating t
ing to

e roofing sheets is unfounded and has not been proved by the petiti
: petitioner.

Tuming to the issug of the 1* re.spondent and his campaign team giving out
fertilizer at Mulnb'éingatatll village. No evidence was; led abou; Batatu
village, the only evidence the court has is for Mumba village. The evidence
is that in January 2001 Mumba village wés flooded and there was hunger but
that assistance only came in Ndvember 2001. Firstly, some maize was
brought to the Ministry of Agriculture and distributed by ofﬁcials from
Miistry of Health, Education and Agriculture, some more maize was
brought in early December and later fertilizer was distributed free of charge.

W3 said that when the 1* respondent arrived he told the people that they

should vote for him becausc of what he had done. He told them: (and I

Quote PW3°g 'evidence)

d we confirmed that we were promised

I started with renovating houses an i
ave not received them and he

Cement and all necessary materials and we h : ;
said he was going to see the people who were supposed to bring these things.

immediately and indeed the following morning cement was brought and all -
the necessary materials. After that ... that is when people congratulated him
for what he had done. Later on he said if we Were going to vote for him he
Was going to finish constructing the school and if we did not do that then there

will be no development”.

T
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' yuder cross-examination PW3 said that everybody thought the items were

ment until the 1%
jom gGoverns the 1 respondent came and said “1 brought these

ings for you”. He said the maize was brought during campaign time

ps far as PW3 was concemed fthe maize and fertilizer were used as
wmpaign materials because they were brought during campaign and six (6)
days before the election the 1 respondent told the electorate that he is the
one who supplied these items. He said the people who distributed the maize
did not say it was for campaign. PW3 who was a PF polling agent also
benefited from the distribution of maize and fertilizer. The 1% respondent
denied the allegations and explained that the 'maize distribution was a
80vemrhcnt exercise. Indeed, the facts show that the pmblem in Mumba

vllage arose in January 2001 but it was not until November 2001 that the

EOVeminent made efforts to sort it out. Evidence is that the maize and -

fortlizer was distributed by the govetnment but that the 1% respondent took

all the credit for it by telling the people that it was him who organized the

itemg,

i , the
! fing as a fact that although the food was requested for m January

November
80vemment only stal“ced d1str1butmg maize in Mumba village in
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3001, The exercise of maize apg fertilizer distribution wag a government
jogramme. as stated by PW3 apg everyone believed so until the 1°
gspondent announced that he was the one responsible. Can it therefore be

qid that this was a corrupt practice of illegal practice on the part of the 1%

respondent?

The 1“_respondent, I want to observe waé in a unique position or in an
advantaged position. He was the District Administrator for the area. The
distribution was done in November and elections were held in December. 1
find tha£ fhe distribution was not done by the 1* respondent and there was an
attempt by the 1° respondent to show that this was an ongoing government
programme. - I have had the oppomm‘ity of going through the judgment of
my brother Judge Banda in the case of Peter William Mazyambe Daka vs.
_LeVison Achitenji Mumba 2002/IIP/EP/Q003 at page J27. In that case my
brother Banda J, found that the respondent who was Minister of Healthlat
fhe tim(; of elections opei;ed Mwanika Clinic a day or so before elections
Which had béen closed for a very long time. As Minister of Health, the court

: ' d that
found that he should have known what was happening. The court T3Gia g

i i . le that
the Opening of the Clinic at the time was, aimed at showing the people 1

i of wooing
"e respondent was a working Minister and that this had an effect

: r the purpose was
= ind“chlg voters in the area to vote for him and that afte P
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phioved the Clinie closed and the drugs, the ambulance ang gigqy I
‘ were a

qith drawn.  Indeed, in that case the court found that this amounted t
0

womupt and illegal practice and vote buying on the part of the respondent

The court further said that:

it could not be said in such circumstances that the v

oters voted fo i
they preferred.” r a candidate whom

Indeed, I would like to associate myself with these and observations which

are equally of value and applicable to this case and I adopt them.

Inthis case the need for food was identified as far back as January 2001 and
yet food was 6nly distributed in November 2001. The 1% respondent is the
one who was running the show and knew the needs of the people since ,the
beginning of the year. 1 believe that the ']atev distribution of maize was meant

for campaign purposes — (he elections were held in December so it was to

the advantage of 1 respondent and his party to dxstnbute the food late in

order to influence the electorate. The distribution may not have been done

pecifically by the 1% respondent but it was definitely done through his

kiowledge 45 the District Administrator. The evidence before this court is

. o o .
it e was responsible for the province and such distribution cannot b

disaster
ade without his knowledge because he was even part of the '

7 5 J26
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qnagement teaim. In Mlewa vs, Wightman this jq what the Supreme Court

observed3

The court (meaning the High Court) further found that in plural polit;
it is the parties which mount the campaigns for their candi[c)iates ;):dltlcs,
that the consequences of any illegal dealings will inevitably affect the
candidates so that a defence of not being personally involved would
not be upheld if shown that the illegal acts complained of affected the
results of elections. The court held (hat the distribution of the exercise
books and the T-shirts had been done on such a large scale that many

voters in the constituency were bribed to vote for UNIP and that this had
affected the outcome of the election”.

In Mlewa case, High court went ahead and nullified the election and the

decision was upheld by the Suprel_{le court.

Inthis present case, it is quite clear that the MMD hiding under the guise of
government distributed the food to the people of Mumba village at the last
minute and indeed it is no wonder that when the 15‘ respondent went for
Campaign, he told the people thatl this was his doing thereby wooing for
votes.  The 1% respondent having had knowledge of thel “problem only took

attion knowing that he would need the people’s votes —he }aid his ground.

Lwill now address the issue of the "K800,000 given to Chewe anary
—

School. T have carefully considered this issue and I find that the petitioner
| : yeople

Claims are unfounded, The request for assistance was from the peop

: ‘ st dent was taken
Yemselves and fhis was in August 2001 when the 17 espon
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(o the area t0 be introduced. The

application, I finq was dealt with by the

;onstituency Development Fund (CDF) which comprised of various people

including the 1% respondent. At tle end of the day it was not the 1%

respondent who gave out the money but the CDF ag requested. The
evidence shows that the CDF sat and approved the application and payment
was made in favour of the school. I also find that the issue of the 1%

respondent promising a further K3m if voted in has not been proved.

Having found that distribution of ‘maize to Mumba village affected the
outcome of the elections in Mumba village the question is, does this render
fhe whole election null and void? 1 find that the distribution of maize and
free fertilizer was festrict_ed to this limited area — Mumbal village. | It has
been, also coﬁceded ny both parties that in fact the petitioner did better than
the regpondent in Mumba village despite the distribution of maize and

fertlizer. I find therefore that the distribution of maize and fertilizer having

been limited to that area did not have a bearing on the results in the whole of

. : . st

Malole constituency to warrant the rendering of the whole elect101'1” gf the 1.
. ., . b St

"®pondent null and void. For a petition to succeed, the petitioner mu

of tl
oW that the conduct complained of affected the whole result .of the

: 1 so in this
Clection, From the foregoing, this does not appear to have et

’ . esult of the
Slection, 1 find that the actions complained of did not affect the r
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