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Summonf the Apphcant Antf-Rigging Zambia Limited
" By .omgma“”g for the following rel1ef” fom the 1% Respondent, Zamibia
(byGﬁaIantéé) pra 5 e Corporatmn the 2" Respondent, Times Print Park
3rd Respondent Zambla Dally Mail Lumted the 40



Respondent, the Electoral Commissiop of Zambj
. i
Attormey—'General:- !

«, Adirective thatthe I", 2" anq 3¢ .,

12

and the 5™ Respondent, the

spond.
balanced coverage to all political s rtp;e : ents who are public medi, must give equal and

That the allocating of unequal public air time

particularly, the opposition by they" Responde on radio and Television ¢o some political parties,

Electoral (Code of Conduct) 200, ntis contrary to the provisions of section 13 of the

That the provision of unbalanced report;
" ng towar. -
newspapers is contrary to theprovisﬁns of o T2 Spposition by the 2 and 3" Respondents’

’ section 12 of the Electoral (Code of Conduct) 2006,
That the 4* Respondent has an obligation to ensure

of Conduct) 2006 are adhered to by all stake holders. that all the provisions of the Electoral (Code

5. Costs”.

At the hearing of the Originating Summons, the Learned Counsel for the

Applicant relied on the Affidavit in Support and on the Skeleton Arguments

_filed on 1 O_t{ﬂnfnher 2008 and ‘an the Further Qlolotan Armimanta Slad ~o
L L Ry T e Y e e e v aa Twanw A wa vaawa u‘-\rfvt-vu « u&umvuw ALANAL ULL

21* October, 2008. Paragraphs 3, 4, 5, 6 and 7 of the Affidavit in Support

provide that and I quote:-

9,

media should give fair and balanced co

That the recent television and radio broadcasts by the 1" Respondent clearly show that the ruling
party is given more campaign air time than any other political party, especially during News 1ime

and Peak broadcasting time.

That the recent publications by the 24 and 3¢ Respondents in fheir Newspapers indicate
unbalanced reporting of the campaigns in that the Movemfmt fgr: Multz-szrty Defnacracy seem‘z to -
receive more coverage than any other political party during this campaign period. See exhibits
marked KMS1 collectively. _

That I am advised by counsel and verily believe the same to be true tl’;{ all pu‘bzlifotilne;i;ion, rz;i;
and in newspapers publications should allocate equal air time on television, r ewspaper
during any campaign period.
believe the same 10 be true that all print and electronic

That I am advised by counsel and verily all political parties, during the campaign period.

verage Lo

:ove the same to be true that the &* Respondent

That I am further advised by counsel az:_:;;e;i;ytieel; ovisions of the Electoral (Code of Conduct)

has a duty to ensure that every oné abides b
2006 which the 4" Respondent has 50Jar failed to o’



S

In accordance with the Affidayit in Opposition fi

3 led by the 1%
pespondent, the 17 Respondent has adhered to the provisions

ad of the Electoral
act and its Code of Conduct and hag Put a premium on accurate. fair

impartial and provision of balanced information on the election. The 1%
Respondent referred to the News Bulletins attached as Exhibit “MM2” to the

said Affidavit as supporting the claim that it has complied with the provisions
of Section 12(1) of Code of Conduct.

' Further that Regulation 13(1) of the Electoral (Code of Conduct 2006)

* has also been complied with and that all political parties are at liberty to
purchase as much air time as they wish so long as they comply with the Code

of Conduct.

In the Further Affidavit in Opposition filed on 20" October, 2008, it 1s
dverred on behalf of thé 1* Respondent that coverage of this election has b'gaex';
lone and that the Procedures for coverage of electiops have been compliecél
¥ith a5 evidenced by Exhibits “MM1” to be said Further Affidavit which

’ d.
Show tht the opposition political parties and candidates have been covere

. the 2™ Respondent relied
On the other hand, the Learned Counsel for the e

' 08. Para
Mthe Affidavit in Opposition filed on 15% October, 20

W7 thereof provide that and I quote:-

o 0 Support of Originating
's Ao :lnbalfrfCed coverage 10 el

¢ Iicant
3. That in response to paragr aph 4 of :,’:j,’ffﬁas given equal an

Summons, the 2** Respondent avers
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political parties during thig
; campaign per;
pages of its New 57 Fariod as evi ;
marked “CM1” collentipgp. . 107 11" and 152“"3‘2‘5,‘2 o St appearing on fron
vely are copes of the Said front g er, 2008. Now shown to me
| ges of th ewsp
That in response to P e -

Originating Summons, the 2" Respondent a:{,:’;: ’:gplicant’s Affidavit in Suppof of
at us "

balanced reporting of campa; new. ;
. = mpaigns, polici ewspaper has provided fair and
registered political parties and candidates duri p:e ﬁ’(‘)‘;’a;nd press conferences of all
campaigning.
That one senior reporter has b i
. een assigned "
whenever they are going on campaign tors. P Sk presidential candidate

' d
The Learned Counsel for the 3™ Respondent also relied-on the Affidavit

in Opposition filed on 15% October, 2008. Paragraphs 7, 8, 9 and 10 thereof
provide that and I quote:-

“ 7.

10.

. The

Respondents relied on the Affidavit in Opposition filed on 1
ad on the Further Affidavit in Oppositio
Paragraphs 5, 6 and 7 of the Affidavit filed on 16™ October,

That Pa.ragraph 4 o[ .the A ffu{avit in Support is hereby denied. The 3™ Respondent has
been fau' to all political parties in its reporting. There has not been any unbalanced
reporting of the campaigns as alleged.

That all political parties are also freely allowed to pay and advertise as they wish in our

Newspaper. The volume of these advertisements differ from one political party to

another, thus creating a wrong perception of unbalanced coverage.

That with regard to Paragraphs 5 and 6 of the said Affidavit in Support, I an advised by
Legal Counsel, and verily believe that there has not been any breach of the Electoral
(Code of Conduct) 2006 by the 3" Respondent with regard to the rule on providing fair
and balanced coverage or reporting of activities of political parties. ;

That now shown to me and exhibited hereto marketed “GCI ” are examples of coverage
and reporting of political parties activities by the 3™ Respondent. The same show a fair,
equal and balanced coverage to all parties”. ‘

Learned Acting Chief State Advocate for the 4% and 5"
6™ October, 2008

n filed on 21% October, 2008.
2008 provide that

nd I quote:-

“« 5.

ensuring that every one

iled to carry o4t sy o ry Instrument No. 90_ of

That the 4* Respondent has not fa I Code of Conduct, Statuto

abides by the provision of the Electors

2000. ; |

: d practicablc steps to not only
} p all reasonable a7 : rovided
Wi REpondCy ha; mtjt;;t‘r:;::gheout the Republic of fombxa but also has provi
publicizes the Code of Conalic f the Code a5 follows:-

: ce 0
conditions conducive t0 the observan



(a) by the publication and di

) By the sponsoring of pro
L Candidates in the 30" v

(c) By the holding of countrywide worksho ; ; ,
upholding of provisions of the electypa] Ps for medial personnel in relation to the

p code. There i
collectively “DNK 1” copies of documents to this eff:c::”u hereby produced and marked

Paragraphs 5, 6, 7 and 8 of the Further Affidavit in Opposition filed on
22 October, 2008 provide that and I quote:-

“s, That the 4* Respondent has established conflict management committees at both
National and District level to administer the Electoral Code of Conduct as required by
Section One Hundred and Eleven of the Electoral Act, No, 12 of 2006.

6. That the National Committee of Conflidt Management has heard and resolved three
? complaints brought to its attention by the Electoral Commission from different political

S S e amhls mmn wne il meme B n e B e o~ .. ~ . - B L
T ———pPEIRES -‘3::-‘:-‘:3 2Lz Sloclcii anid e Giuici iiiawcis (o TEsuive vejure ine uctooer, 3U

Presidential elections.

) 2701 d continue
7 That district committees have also heard and resolved several similar cases an o e
to do so. Now shown and produced are documents to that effect marked “DNK

collectively.

8 That to the best of my information and knowledge, the Applicant has not {odggd ag
. complaint with any officer of the 4* Respondent or the National or any Dx.:tn;‘ Mfy‘
Marf:zgement Conunittee regarding the alleged unbiased coverage by the 1", 2" an

Respondents.”

As afore-stated, the learned Counsel for the parties relied on arguments

advanced in the Skeleton Arguments. These are 0 record. Article 76 of the

' d I quote:-
Constitution which establishes the 4t Respondent provides thatandI1q .

:.cion to supervise the registration
ous Electoral Commission 0 4P ndaries of the

“There is hereby established an pitanen tary elections and to review the bou

- f i fike
of voters, to conduct Presidentzalbtfnd ifa‘;il:%nfor o s e edlery G thg s
constituencies into which Zambia |
Assembly.” |
y duct) 2006 provides that

i G
Regulation 4(2) of the Electoral (Code Of. o

d] quote;- -



Regulation 12(1) provides that:-
«12(1) Al print and electronic media shall..

(@)  Provide fair and balanceq reporting of the cam

press Conj'erences ofaa resi ered 2% & Paigns; pOIiCieS, meetings, rallz'es and
campaigning,” gtstered political parties and candidates during the periods of

(b)  All public television and radio broadcasters sk i air i |
political parties for their political broadcas::f' Wl locsa prtl o i e t?é o

The Applicant’s contention is that the 1%, 2" and 34 Respondents haive
failed to comply with the provisions of Regulations 12(1) and 13(1) and (2) éof
the Code as they have failed to comply with the above provisions of the Code
by allocating much more air time and coverage to the ruiing party and.its
candidate than other political parﬁes and that the unbalanced media covera'ée

p@ts_pppggjtiqg candidates at a disadvantage . —

The Applicant argued that the 4™ Respondent has failed to ensure thiai
the Code of Conduct is adhered to as expressly provided under Regulatidn
4(2) and has so far failed to enforce these Regulations. The Applicant allege;d
that all the Respondents have no defence for failing to adhere to the Cf)d,;e
other than fear of loss of their jobs. That a declaration by this court w111
therefore, protect the Respondents to do their jobs without fear or favour. .
| ondeﬁts disputed the above allegalion%s
on 12(1)
air tlmg:

On the other hand, the Resp f Regulati
, . v e
Contending that they have complied with the provision o'd dgu |
cqu
4 13(1) and (2) of the Code claiming that cach has provicee &1

1 tivities of all
"d fair and balanced reporting of all the campaign activi s of
hed Bulletins and Publications

politica?fl
‘ as proof
Parties, Each of the Respondents attac - }

*Feompliance with the Code.
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Section 3 of the Electoral Act N 12 of 2006 referred to in the 4%
, e
st Respondents” Skeleton Arguments proyiges that-and I quote:-

“(1) This /.id shall be administered and e

(5) “The Anti-Corruption Commission sh

committed under the Act in accordance with the Anti-Corruption Commission Act.

t

‘;and

all investigate and prosecute any corrupt practice

« 7 s |
(6) The Zambia Police Force shall enforce law and order at a polling station and undlertaké
any criminal proceedings, subject to subsection (2) in respect of any offence committed

by any person in contravention of this Act or any regulations issued under this A d:l

f

i

: ' |
Regulation 4(2) of the Electoral (Code of Conduct) 2006 provides that:

“The Commission and any member of the Zambia Police Force .sf*lz,all

enforce the Code and shall promote conditions conducive tof th

. observance of the Code.” ] |

~Itris contended by some of the Respondents that the Appiicant has not
|
exhausted the remedies provided under the Act and the Code for dispute

resolution as no complaint has been made to either the Commission o:il the

Committees established for this purpose by the Act and the Code. Secti;Bn 3

of the Electoral Act provides that and I quote:-

“The Comumission shall for purposes

* ® ’ e".
conflict management committees as the Commission may determun

Reference was also made to Regulation 16(3) of the Electoral (Cod
1 ides that a
Conduct) 2006, Statutory, Instrument No. 90 of '200.6 which provides tha

quote:-

of resolving electoral disputes constitute such number of

le of
ind I

and elections shall be made to any officer

. ' { LY
“All complaints arising during the election campaigns & ve at the place where the ¢
; “Comumiss. A

7 . »
complained against occurred.

nduct




act and the Code excludes the Applicant ag only political parties and

candidates can use the mechanisms, Regulation 14(4) cited by the Applicant
provides that and I quote:-

“Any candidate or politi ishi ]
‘Any political party wishing to make a complaint of unfair treatment or coverage in

the course of the election campaign sh all send that complaint in writing to the Commission”,

Further that since this matter involves interpretation of a Constitutional

provision, namely; Article 76, the High Court is the appropriate forum.

I have seriously considered this application together with the contents
of the Affidavits filed herein on behalf of the parties hereto. I have also

T~ Avcsemandéa _Andvrannad 1n tha racnantisra Qlralatan _Aronvymantda

cmmenmedawand &
CUIISIUCIoG e al Buiuwviiw TQW VGLIVLAL Al MUV AVOPVVLL TV TAAVAVIULL T4 LAV,

This action raises a number of serious issues pertaining to the role of ‘the
public media, both print and electronic during an election campaign period in

'Zambia as enunciated in the Electoral Act and the Code of Conduct.

There is no doubt that by the provision of Regulation 12(1) of the

Electoral Code of Conduct whose text I have gi‘ven above, all print and

electronic media is mandated to provide fair and balanced reporting of Q‘t.he
lies and press conferences of political parties

period. Regulation 13(1) and (2)
dio Broadcasters shall allocate puLlic
for their broadcasting and that a

rty minutes air-time on television or

campaigns, policies, meetings, ral
and candidates during the campaign
Provides that all public television and 12
iirtime equally to all political parties
Political party shall not buy more than thi

fadio in one week.
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The Applicant has by thig ¢t | .
t
'0n complained that the 1%, 2™ and 3%

gespondents have not complied with the above provisions d

campaign period. The 4% Respondent s alleged to have failed utI(.)megn -
compliance by the above named Respondents with the provisions of the Cts)l(lire
The Applicant feels that a court Order ag prayed in the Originating Summm:S
would protect the Respondents’ members of staff from fear of loss of their

jobs if they complied with the provisions of the Code.

Although the Respondents in this matter did not raise the question of
Locus Standi or indeed, challenge the mode of commencexﬁent of these
proceedings by the Applicant, the manner in which this action has been
couched as evidenced by the Applicant’s prayers in the Originating Summon
raises the question of locus standi and indeed, the question whether an

Originating Summons is an appropnate mode of ralsmg constltutlonal issues

" asthe Applicant has done in thlS matter.

As afore-stated, the Applicant’s complaint is that the public media, both
electronic and print, has not provided fair and balanced coverage of the
political campaigns of the opposition political parties as the Ruling Party and
its candidate have been glven much more coverage during the campaign
period for the Presidential By-Electlon to be held on 30 Qctober, 2008. It is
argued that this is contrary to Article 76 of the Constitution of Zambia and the
Electoral Code of Condut and the Electoral Act. Ttis also argued that as a

fesulf, the opposition political parties and thelr candidates have been
It is also alleged that the Electoral

isions of the Act and the

defence to this action.

lisadvantaged in their campaigns.
Commission of Zambia has failed to enforce the provi

Code of Conduct and that the RCSpondcnts have 10
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That therefore, the Applicant’ N
. S prayers in the Originating Summons sh be -
9 S Ollld be

(.)n the .0 therhand, the Respondents have, of course, disputed th
allegation arguing that they have complied with the provisions <;f thepEl t e
Act and the Code of Conduct, The Respondents relied on the Ez;cl;r:
attached to their respective Affidavits in Opposition to Support tlh;ir
contentions that they hgve complied with the Law.

The Respondents also claimed that this action is an abuse of the Court
process as the Applicant did not exhaust the remedies established and
provided for under the Act and the Code of Conduct for resolution of
com;ilaints of unfair treatment or coverage in the course of an eleétl:on

campaign as no complaint was made to either the Electoral Commission or to

{,fl\b Dﬂl‘“l\”l‘n“‘-n oo e e

5 t.h,egommlttees eStabliShed there-under acainct anv o 2
o sy TVaATwAAY ;\vuyuu\.&vuw.

The Applicant has howevér, argued that Regulation 14(4) has excluded
it from the mechanism provided for under Section 3 of the Act and the éode

of Conduct for resolving electoral disputes as it is neither a political paxty nor

a candidate in this election. Further that since the dispute involves
‘Article 76, the High Court

interpretation of a constitutional provision, namely, A

is the appropriate forum.

It can be seen from the prdvision of Article 76 of the Constitution under

which the Electoral Commission of Zambia 18 established that one of the
Zambia. It can

Major functions of the Commission is t0 supervise elections in
the Electoral Code of

also be seen from the provision of Regulation 16(3) of
Conduct that all complaints of unfair reatment or coverage during an election

¢ ' - issi a  Conflict
Mpaign must be -sent to the Electoral Comumussion Of :
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Management Committee established under Section 3 of the Electoral Act | In -
ihis CaSE; the complaints allege violation of Regulations 12(1) and 13(1).and

(2)-0f the Electoral (Code of Conduct) of 2006 under which all electronic and
print media are required to provide fajr and balanced reporting of all political
parties and their candidates during the campaign period. The complaints also

allege unequal allocation of air-time by the 1* Respondent which is one of the

relevision and radio broadcasters in Zambia.

On the question why the Applicant did not use the electoral dispute
resolution mechanism established by the Electoral Act and the Code of
Conduct, the Applicant’s contention that Section 3 of the Act excludes it from
wilizing the mechanisms established under Regulations 16(3) of the Code of
Conduct in my view, raises the question of the Applicant’s Locus Standi thépI_ ]
" referred to earlier. The question raised is: if the Applicant did ot come ‘un_der
Section 3 of the Act and the Code of Conduct, then by what mechanism has
the Applicant come? I pose this question because the Electoral Act and ﬁhe
Code of Conduct provide own mechanisms for resolving disputes arising
there-under. | The Applicant by its own admission did not apply this
mechanism in this matter before coming to Court. I find that the Applicant
has 1o Jocus standi before me since a party who alleges breach of the electofal
fules during the campaign‘ period must refer the complaint to the Commiss?gn
O to a Conflict Management Committee established under that Statute. It can
terefore, be said that the Applicant did not exhaust the remedies provided for

Wder that Statute and the Code of Conduct. If the law has exclu
. cus standi.

ded the

Applicang as argued in this case, then the Applicant has no lo
. e s qeea 0 f
The above finding inevitably raises the very question of Jun?dlcn;):dér

this Court over this dispute because if the Applicant cannot come ?
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gection 3 of the Electoral Act and the Code of Conduct as ar

| gued by the
Appllcant, then under what Law or rule has thig action been brought? If the
ppplicant has come under Article 76 of e Constitution as canvassec.i in this
case, then the Applicant has used a wrong mode of commencing this action as
2 Petition and not an Originating Summons is the appropriate mode for rais-ing
and determining constitutional issues.  The court cannot determine
constitutional issues by Originating Summons. This in my considered view is
fatal to the Applicant’s case. This position is supported by what the Supr:eme
Court stated in the case of New Plast Industries Vs The Commissioner of

Lands and the Attorney-General (2001) ZR 51 at page 55 where it was

held that:-

- “We are satisfied that the practice and procedure in the High Court is laid down in the Lands and
Deeds Registry Act. The English White Book could only be resorted to if the Act was silent or not
e fullv comprehensive. We therefore hold that this matter having been brought to the High Court
by way of Judicial Review, when it should have been commenced by the way of an appeal, the
court had no jurisdiction to make the reliefs sought. This was the stand taken by this court in
Chikuta.v Chipata Rural Council (1) where we said that there is no case in the High Court where
there is a choice between commencing an action by a writ of summons. We held in that case that
where any matter is brought to the High Court by means of an originating summons when it
should have been commenced by a writ, the court has no jurisdiction to make any declaration.
The same comparison is applicable here. Thus, where any matter under the Lands and Deeds

Registry Act, is brought to the High Court by means Judicial Review when it should have been
no jurisdiction to grant the remedies sought. Or this

brought by way of an appeal, the court has Tores B for us t id.
d ;. al cannot succeed. It therefore becomes unnecessary for us to consider
ground alone, this appeal iudge misdirected herself in law when she held

th ich stated that the learned ju i !
Sl i i e Registrar of Lands and Deeds is spelt out in

that the procedure on appeal from the decision of tlf 0 S
section 89 of Cap 185. We uphold the learned trial judge on this issue as well™.

in this case where I have been requested to

The above applies
g Summons when

determine a constitutional issue by way of Originatin |
tutional issue should come by way of

the law requires that a consti Y.
grant the remedies

Petition. It follows that I have no jurisdiction to

sought.
. above, the Applicant has no locus s{tandi

% een from the J
As can be s arty nor a candidate 1n the

in this matter as it is neither 2 political p
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forthcoming Presidential By-Election. Further the Applicant has not
| : no

pleaded infringement of any rights that it has suffered as a result of the

Respondents’ perceived failures to comply with the cited provisions of
the Electoral Act and its Code of Conduct. What has been pléaded is
that the opposition political parties have been disadvantaged by the
Respondents’ perceived wrongful acts or omissions. Yet, none of the
opposition political parties is a party to this action ﬁor did any file an
Affidavit to this effect, |

As stated above, the two issues raised are fatal to the Applicant’s
case. The same is dismissed with costs to the Respondents. The same

- are to be agreed and in default of such agreement, to be taxed.

Leave to appeal is granted.

Delivered at Lusaka, this 29 day of October 2008.

]

.

i W 3

H. Chibomba
JUDGE



