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JUDGMENT

his was a petition by Mulondwe Muzungu who was a candidate in
Mufumbwe FParliamentary

—3

tho Con s
the Pawhg-w\lent e U_)’ ELCLLLUU i r the

COnstl’cuency', Number 107 situate in the Mufumbwe District Number 703
the North-Western Province of the Republic of Zambia having duly filed

"s nomination on the 29t day of April 2010.

The Pet1t10ner states that the by election was held on 29t day of Aprll
Ul between Mulondwe Muzungu of the Movement for Multi Party |
Eljolcracy (‘MMD), Eliot Kamondo of the United. Party for National
: deopment ('UPND’) and Stephen Kamwendo of the United National

“Pendence Party (‘UNIP’) were candidates and the returning officer

ed Elipt Kamondo as being duly elected.
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Moveme
sulting in severe injuries to persons and property. The said acts of

pet1t1oned on the grouna that the campa1gns in the Sald mecnons
aractenzed by undue 1nﬂuence contrary to provisions of sectlon 82
Electoral Act No. 12 of 2006 that resulted from threats and violence
{ and property and rampant physical attacks on the members of the

nt for Multi Party Democracy and members of the general public

lence resulted in several people being occasioned with serious injuries
nd being treated in hospitals and most of the perpetrators of the violence

peing arrested and charged by the Zambia Police Service.

The evidence as laid for the Petitioner was that PW1 Fabian Katiba

who is Commanding Officer in North Western Province played a role in

maintaining law and order in the Mufumbwe by-elections.  After

nominations there were reports of violence from the Officer-in-Charge
Chief Inspector Muzeye. He requested the Inspector General of Police for
reinforcements, During his stay in Mufumbwe reports of assault and
malicious damage to property kept filtering in. He constituted a team of
Ivestigators headed by Superintendent Chibuye. On 16" April while he

e with the Vice President he received a report that there was a fight in

- Matush area and his Deputy Lackson Sakala phoned him that he needed

emerCements and he informed him that the roads were blocked. On the

Solwez; . Chavuma road a stone was thrown at his motor vehicle, he fired

0 the air to dlspe1se his attackers. He later heard that police officers were
Moneq and he rushed there to rescue them. Some of the rioters were -

Ppy
p ehended and some went into the bush.
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, el MUSIUMAS ‘area people were assaulted. Because of the

i ued- violence a stakeholders meeting was called on 28 April
@

sended by the three participating parties. The Inspector General of

2
The

the Electoral Commission Chairperson and the witness.

Police/
sspector General suggested that because of the violence the elections be

insp
stponed, but the political parties objected as they had spent a lot. The

neeting was attended by Mr. Mwiimbu one of the Advocates for the

Respondent.

On Election Day he received a report that a police officer had been
abducted from Kakikase Polling Station. He took four police officers to
man the polling station. He found Constable Chiluba who had been
abducted injured and he ordered that he be taken to the hospital. On 30th

April he received a report that there was a fatal accident near the Council

lino far lifo

Chambers and two children had been hurt and one was struggling for life,

PW2 was TLackson Sakala the Deputy Officer Commanding North
Western Division. He testified that while at Mufumbwe Police Station, he
*®ceived a phone call from Chembe Nyangu, Deputy MMD National
36cretary, who informed him that the MMD Camp in Ma’cus'hi was under
tack by UPND cadres. He mobilized 15 officers and rushed to Matushi,

Uppn arrival he confirmed the report as he found a group of people in
I;/Isu‘canda - Chavuma road known as M8 road. He identified these people
Re:)‘deOTe UPND tee-shirts and there Werg UPND symbols and the

Youth - En,t S portrait. He recognized the presence of the UPND Provincial

alrman Mr. Victor Lumayi who stays in Solwezi whom he knew

befo :
r s '
¢ the incident, He asked Mr. Victor Lumayi to ask his people to
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aru a road as you drive towards Kabompo" and was near Matushi
(

00 o, hile the MMD Camp was at Matushi School.
(

when he arrived, the UPND Cadres were throwing stones at the
yD Cadres and later the UPND Cadres started attacking police officers

1 three out of fifteen police officers were injured. He therefore called

pwi for reinforcements. The minibus belonging to MMD supporters

packed at the school was damaged. This was tendered in evidence. He
ordered police officers to fire Teargas to disperse the mob ‘but the mob

advanced, he then ordered officers to fire live bullets in the air. The UPND

Cadres withdrew and went to block Mutanda - Chavuma road. While the

ad remained blocked two police motor vehicles were damaged, but

police managed to take reinforcements, one belonged to Mr. Chama Officer
Commariding Zambezi District.

With reinforcements they encircled the people who had blocked the

ad. Using tracer light they apprehended fourteen people who were

taken to Mufumbwe Police Station. 'hey rushed the injured officers to

Mufumbwe Police thereafter, to Mufumbwe District Hospital. The witness
W the extent of the injuries, one officer had a cut on the head, the other
"M was hit with a stone on the shoulder, and the third one was hit on the
Chin, - |
. bﬂI;V[V;% was Jamus Kayunguli Chibola, a Superintendent Kamfinsa
nit. He testified that on the 16t April 2010 late in the afternoon,

Was directed by PW2 to mobilize fifteen officers to go to Matushi area in

“fumbWe District, where political v101ence was repor ted The fifteen

5
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gone
uﬂders
ore fired and one of his officers, Assistant Superintendent Sujanda was
W
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ound that the situation was volatile. He found people throwing
; at each other and when he tried to talk to them they could not

iand.  They continued throwing stones, more Teargas and tracers

qiured, though he was not hospitalized. The situation was brought to

qormal after more reinforcements arrived around 23:00 hours.

pw4 was Edward Gama, Senior Superintendent and Commanding
officer of Zambezi, Chavuma and Mufumbwe. He testified that on 15t
April 2010 he was covering the Vice President’s campaign rallies. At the
end of the Matushi rally he saw that the road was blocked. When they
went to the place they found a large portrait of UPND President and some
people had gathered chanting slogans. The other officers and himself went
to unblock the road and ensured that the people that had gathered nearby
did not come to the road they then escorted the Vice President to
Mufumbwe Boma. On the 16t April PW2 rang him and ordered him to

Orgamze reinforcements and rush to Matush1 East where there was a

Vlolent crowd.

He 0;‘ganized regular and mobile police and /rushed. to the scene
ising Mufumbwe Police motor vehicle ZP1924 B. As they reached where
the UPND portrait was, stones flew from either side of the road directed at
theirmotor vehicle. In front of them, the road was barricaded with logs
dng Stones, two police officers were injured from stones these were °
ergeant Simpasa and Reserve Constable Liamupi of Mufumbwe. The

Oto
" Vehicle had dents on either side of the body and the windscreen was
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o Swére rushed to Mufumbwe, where Sergeant Simpasa was admitted
fice? | |
: i (jamupi was treated and discharged. Later fourteen people were
gl
aprehended'

on 20th April 2010 a report was received that violence had broken out
 Chief Mushima’s area and he found a motor vehicle parked in the
siddie of the road with flat tyres, including the two spare ones. He

siscovered that there were two Churches which were burnt down and one

puse had its window panes broken. While taking stock of what

happened, people showed them the wounds which were inflicted on them

by the violence. The people mentioned their assailants.

The witness recalled the 24th April 2010 in the morning Hon. Charles

Kekoma reported that his guest house room was broken into and he was
n-from him. Later a huge crowd of UPND
Members including the National Leadership went to the police station and
besieged it for three hours. On 28t April %2010 violence erupted in
Mufumbwe Central between UPND and MMD Cadres. Hon. Kakoma and
Other officers rushed to the scene and quelled the violence, but one person

103_" M eye. A mini bus belonging to a Chingola businessman was
ensively da:maged.

PW5 was Andrew Banda an Assistant Superintendent who is also
Di"i_sional Criminal Investigations Officer. He testified ‘that he was
zlio;jted a docket of assault occasioning bodily harm in which Hon,

*S Kakoma was the complainant. He saw the medical report and

rah '
g Respondent who promised to give him the phone number of Hon,
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SKakoma. He spoke to Hon. Mwiimbu who assisted to trace Hon.

)

(hat

(o He has not effected arrests but the matter is under serious
fa

hwesﬁgaﬂon'

pwé was Elijah Chiluba a Constable in the Zambia Police. He was

loyed in Mufumbwe on 29% April 2010 at Kakisa Polling Station. He

dep
s there around 05:00 hours and he signed the register. Around 06:00

hours, one of the UPND leaders, whom the witness could not name in

fese proceedings as these proceedings are ring-fenced from criminal
proceedings, went there in a minibus ACC 141. He went into the polling
station. After a few minutes, he came out and started accusing the witness
ofbeing a MMD Cadre and he pushed him and said he was not a police
officer and he would kill him. The Presiding Officer intervened and
advised the UPND Party Official to report to the police, so that the position
anbe verified. After the unnamed UPND Official left the Polling Station a
land cruiser Registration Number AAV 3625 came with ten to fifteen men
d they started beating the witness and they took him.in the Land
Cruiser, They continued beéting him at the UPND Camp until he Wés
Meonscious and foun'd, himself at the'Police Station being given a,medical

eport,

PW7 was Leviticus Singini a Para Military InSpector from Lilayi. He

Ie - ;.
thcadlecl that on 29th April he was in Mufumbwe when he was informed
at : |
"0 officer had been abducted from Kakisa Polling Station between

U6:09
. = 06:30 hours. He informed PW8, who said he had seen a Land
Uig
* Suspected to have abducted the police officer, They. followed the
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found a police officer behind the Land cruiser. "He was unconscious
pleeding in the nose and mouth. The witness was instructed to take

n the very Land Cruiser which was used to abduct him..

pw8 was Contriver Sinazonzwe a Chief Inspector who recalled that
oo April whilst on duty at Kiya Mwina Basic School, he received a

hone call from Inspector Mwale, who informed him of an abduction of a

| wlice officer at Kakisa Polling Station shortly after 06:00 hours. He

nobilized officers and after five minutes he saw a Land Cruiser beige in

colour Registration number AAV 3625 passing at high speed heading to the

UPND Campaign Camp. It had many people in it. He mobilized six
officers and went to cordon the UPND Campaign Camp. They found the

land Cruiser and the engine running, upon searching the vehicle they
found a police officer, who was badly injured and was bleeding in the
mouth and nose‘. H.évihétru‘cted PW7 to drive the vehicle and take the
Victim o Mufumbwe Police Station. The injured poﬁce officer was

Constable Chiluba, service number 40025, whom he had known for eleven

Monthg,

PW9 was Pytonv Mushili Chibuye, a Superinteﬁdent in the Zambia
Police, He remembered PW7 handing a Toyota Land Cruiser, beige in
“loyy Registration Number AAV 3625, the vehicle which was used to
?:j::; PWe, When he searched the vehicle he found the Photostat copy of
" Mte”book_ On 30th April in the afternoon he was approached by Hon,
Wimbu who requested that the vehicle be released. to him, as it

belo
i |
&8d to the UPND and was required for party functions, but the
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pW10 was Aaron Kamalondo, the Council Secretary for Mufumbwe

4 the District Elections Officer. He testified that after nominations he
a

qrted receiving reports of violence from several places within the district.

e received a report from Kikonge area, where he was told political party

supporters Were fighting. He reported the matter to the police and one

person Was arrested. The next report was that of Hon. Kakoma, Zambezi

\P, who was actually battered by Political cadres. A stakeholders meeting

was held to cscuss the beating of Hon. Kakoma and it was resolved that

political parties condemn violence.

However, reports of violence kept on coming to him a non-violent

undertaking notwithstanding. A report came from Kashima that political

Spporters were fichting and-one supporter Iu

X
Ct,

‘one suppoiter had been rushed to hospital

J.Lb-‘-tmlb “Lt

(Dan ,Kawisha). The second report came from Matushi, when Ken

Nkazeya rang him that violence had erupted and there was a fight between

UPND and MMD supporters, Nakazeya requested the witness to provide

transport to officers to go and reinforce other officers in Matushi area and

at he ig,

The Council motor vehicle had windscreens damaged by stones, The

bol; s
lice venicr, had the front screen almost shattered and the mini bus

bug

ng used by MMD had both windscreens shattered, The mini

wWq . . y
SProduced in evidence.

On 215t April 2010 he received a report from Mushima 240 Kum from

o] in i
Vig Centre, hat wivlencs had erupted in the area. He travelled theye
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Justroed a WTE ISUzZU Pick Up vehicle abandoned at a certain
M’”
ion all tyres punctured with pangas and sharp instruinents and he
¢
llU

110 yserved burnt churches and a third Church, the Catholic Church had
0w w panes broken. He visited the victims of violence in hospital. On
g ppril the eve of the Election in Lalafuta 420 Kms from the Civic Centre
rtoin political cadres, chased the presiding officer on ground that he was
oming from the National Assembly and was biased that was Johnson

yiusumba. He had gone there early with twelve policemen and polling

pssistants.

He replaced the officer with a Mr. Makaunko and sent-the returning
officer to the area who drove the whole night. On 29th April, he received a
cll from the Returning Officer informing him that a police officer who was
it Kikasa 6 kms from the Civic Centre had been picked up by unknown
people. He rushed to the area and found no police officer. The presiding
officer éonfirmed thé iﬁcident. The witness received reports of violence on
8% April 2010 at 15:30 hours that there was violence UPND Cadres and
MMD Cadres were actually fighting. The police were called in and people
ere being beaten using short batons. The entire town was in Teargas. He
- had eqrijpy called a meeting of stakeholders when he realz‘zedv that violence
Wag escalating. The three pdrticipating parties attended, the Inspector
Seneral of Police, the Principal Electoral Officer and the Electoral

“Minission, of Zambia Chairperson. The Inspector General of Police
"Bgesteq that elections be postponed but the participating political parties

] fted the suggestion. He submitted a report to the Director of Electmns

Whic
B was admitted in evidence and the Court shall revert to it later,
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ﬂfirmed that the DVD's which were tendered in Court by the Petitioner
(0.

d ‘
d operating the signal and satellite equipment. He was with a reporter
a

Jhich the Court had opportunity to view, The witness was shooting

pangWe Navile and a cameraman Boyd Kafula. He was in Mufumbwe for
fge 0 six days. He took refuge behind the police station to serve the
yuipment. There were people fighting and the police were slowly

ivancing until they reached to stop the fighting. The police were beating

| people who were fighting.

PW12 was Amos Malupenga Post Managing Editor. He testified that
nobody complained about the Article in his Newspapers, “UPND takes 16
heads of cattle to Solwezi for victory celebrations”. He was shown
aother Sunday Post article dated 24 May 2010 and nobody complained

that he was misquoted.

PW13 was Mwangwa Chiteka Bwalya a driver of Helen Kaunda,
lusaka. He was driver of Toyota Hiace Minibus ABM 8818. He left with
his brother-in-law Mr. Masumba who was Campaign “ Manager in
Muflllnbwe. He left the MMD Command Centre, to fuel and was assigned
0 take party officials for MMD. He arrived at Matushi and opposite there -
Was g Campaign Camp for UPND. When he arrived at the MMD Camp he

Serveq people throwing stones at the bus, but the bus was not damaged.
e lqter saw UPND Cadres following them and started exchanging stones,
¢ took the mini bus behind the school. He rdn away from the scene and

id
"ear the bus, The UPND Cadres said the bus belongs to the MMD and

Shoyy
4 be broken. The mini bus was damaged the windscreen and side
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oy report at Mufumbwe Police Station,
5

; p1‘€55 the confusion but were few, they were later reinforced. The mini
sl 5

a5 produced in evidence,
bus

pwi4 was Lupiya Frank Chimena a driver and was MMD
coordinator in Mushima and Kamizekezeke Ward. He testified that on
g April 2010 he was in Mushima from Kamizekezeke to go and pick
polling agents when he saw a crowd in motor vehicles some were walking.
He was driving an Isuzu Pickup ABA 3814 white in colour. He was with
pW15. The crowd stopped, he too stopped and some members of the
cowd went to his vehicle and started punching him, he did not hear what
they were saying to PW15. Some of them had their faces covered. He ran
into Chief Mushima’s Palace. The mob got the car keys and took PW15
out of the vehicle and they beat him too. When he ran znto the Palace, the
vehlcles whose occupants had earlier assaulted him drove into the Palace
wd the UPND leader Mr. Hakainde emerged from one uf the vehicles.
While the UPND leader was in the Palace he saw two people entering the
Palgce bleedmg When the UPND leader was leaving the Palace the
Indun g asked the UPND leader to take the injured to the kospztal When
e UPND Ieger asked the bleeding individuals who had assaulted them
e of them pointed at a driver standing next to the UPND leader as the

Per
d S0n Who had injured him. The person implicated ran to a vehicle and
P‘O’Z)e Off

One was bleeding from the forehead above the eye, the chest and

Ou]
ders, The other one was bleeding from the abdomen. The witness

-J13-
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. riving and found tyres had been deflated and a phone stolen. He

(i
e o the matter to Kasempa Police and produced a medical report.

pw15 was Lampeni Kapaya who is a businessman and was in
ji4's company on their way to pick MMD polling agents. On their way
fhey Were stopped by people wearing the UPND leader’s badges and tee-
yits bearing the Respondent’s portrait. They asked them whether they
4id not know that Mr. Hakainde Hichilema was coming. They started
beating PW14 and threw him out of the vehicle. He ran to his home which
he was renting from the Catholic Church. A lady by the name of Judy
Munwe told UPND Cadres that the shop belonged to PW15 Ms. Judy
Munwe and others threw stones at his shop and they broke the door. They
later killed the dog at his home and broke seven window panes from his
house. He knew Ms. Judy Munwe as they lived together sometime. He

Uncle Perry Munwe when he saw him told his colleagues, he then ran into

the bush, The witness was not cross-examined by the Respondent’
Advocates,

PW16 was Stevenson Lubeba Munyumpe a Peasant Farmer who was
0 the company of PW17. On 20t April 2010 they went V151t1ng his sister
With PW17, married to Chief Mushima. He saw a group of people weating
"PND badges, he advised PW17 that they should divert. He saw one

ber
o being chased, later he saw a driver come out of the Surf vehicle and
Stqb ) : : ‘ . )
i PW17 with o knife, when he tried to rescue his cousin he was stabbed
% the ear, chest and on the hand. He showed the Court the scars of the

n]un
®S he sustained. He went on that the same person who stabbed his
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faces where they found UPND vehicles and Mr. Hakainde Hichilema
there. When his brother Sota asked him who had stabbed him he

fed at Him and his family apprehended him, but he overpowered them
and qrove away. The two were taken to hospital by a Mr. Songisha who
(9 yPND Campaign Manager. The wounds were stitched and the

sitches Were removed on 7" May 2010. They were admitted for a day.

PW17 was Jackson Kakoma Mushima, a Peasant Farmer. The
vitness testified that he went visiting with PW16 his cousin when they
uet a group of people wearing UPND badges. One person from the group
wine to where he was and started beating him and when he fell he was
stabbed with a knife. The Court was shown where the knife entered and
wime out, there was a space of about six inches. PW16 tried to rescue him,
ishe was bleeding and when he tried to run he fell to the ground. They
et an to the Palace where they found many p-eoplelwith UPND Cards
nd Mr. Hakainde Hichilema was in the Palace. When asked, who the
“sallants were PW16 identified him and when relatives tried to apprehend
him, their assailant overpowered their relatives and ﬂed in a vehicle. Later
Songisha, who lives in Kasempa and is UPND took them to Mukinge

Hospitay after reportmg the matter to the pohce |

PW18 was KaW1sha Danny a Peasant Farmer. On 13t April he was in
Company of Petitioner and they were about ten. When they reached
himg, they found people waiting for fhem and Masumba spoke first
" 1ater the Petitioner. There was murmuring and 15 people left the

tng heading towards the road with the symbol of the hand. They
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o being given, he was forty five to fifty metres away. After the meeting
\

and six others started off, but petitioner remained to greet the

wﬁﬂess

1@ P le.
(o were showing signs of the hand. The people had stones in their hands

 followed them, they decided to run, but the witness was hit with a

As they walked to the main road they found a group of people

one. When he fell to the ground, they kicked him and dragged him in the
| gavel. He could not identify any one. Later he found himself at

yufumbwe Police Station where Sergeant Tembo gave him a medical

teport which he identified in court.

PW19 was Richard Katololo a businessman. The witness woke up to
soand vote at Munyambala Polling Station and he voted. As he walked he
fund John Sulako, whom he lived with in Nyambala. He saw another
person who wore a UPND badge and was living in UPND Camp in *
Nyambala, The person from UPND and John Sulako started arguing about
"oting. John Sulako said, “Don’t make me afraid because you want to stop
" from voting, I am going to vote”. He was surprised that this person
from UPND pulled a panga When the witness saw that he was going to
:jll]()hn Sulako, he went there to prevent the UPND man from striking
ako : |

He helg the UPND man’s hand and struggled until he got the panga
ing

fan to he Chief because he was worried that he will be harmed as they

tre hearmg things from the area. He hid in the Chief’s Palace. The panga

pYOduced in evidence as P4.
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offlcer at Kakisa POlhng Station. He went to the pollmg station to
P

aoord statements from eye witnesses, On 39t April 2010, he was assigned
o cover @ Tally which was being addressed by UPND Leader Mr.
qkainde Hichilema. There were a lot of people at the same rally. Mr.
mkainde Hichilema said, “As I promised earlier during the campaign that
[will bring animals, twenty cows will be distributed in all wards

icluding Chizera which was not in support of me”. The witness identified

the Post Newspaper article which mirrored the statement.

PW21 was Mr. Muzungu the Petitioner. Apart from narrating the
history of contesting the Mufumbwe constituency, he testified that there
was unprecedented v101ence He went on that after addressing a meetmg,.,
n Kashlma West the UPND supporters launched an attack on his |
SWpporters, One of his supporters was injured and admitted in Mufumbwe
Hospital for four days. The entire constituency was grieved with fear. The
“Mpaigners were wielding pangas, revolvers and armed with catapults,
the ®ntire electorate was actually petrified. He prayed that the election be
Mllifieq, That was the Petitioner’s case.

RW1 was - l'eresa Chewe a SACCORD Administrative Manager who

as
g Monitored elections for the past 11 years and was District Electoral
ti

cer under UN in- East Timor. She was a roving momtor in the

u
fumbwe by-elections, On her way to Mufumbwe 40 kms before

“fumbWe she found a road block by the Zambia Police and all occupants
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o veluele WELE searcnea, vvnen she complamned she was told

: ere searching each motor vehicle to prevent weapons bemg
16

fe1red into Mufumbwe. When they arrived in Mufumbwe there was

VY police presence.  They tried to have a meal at Mr. Mushala’s
resfﬂ’““”t’ it was surrounded and the police wanted it closed down as
ey did not want people to move about, Her and her colleagues could not

feely 80 to the market to buy relish. There was tear gas and broken beer

botﬂes.

The following day there was confrontation between MMD and
UPND supporters as they were throwing stones at each other. It was her
widence that the UPND strongholds were heavily policed and there was
low votes turn out and she gave Mutoma as such an area. The turn out
was over 50 percent which was okay. She also received a report that a

police ofﬁcer had been abducted. She also received a. report that
| newspapers were bemg freely dlstnbuted by the District Commissioner’s

Office. " She produced the SACCORD, CARITAS and AVAP report in

evidence,

RW2 was Chileshe Mwandama Nsama, an . Assistant Coordihator

Wih CARITAS, He testified that he deployed monitors in 15 polling

Mations i Mufumbwe. He said one of their vehicles was smashed and one

ad 1o be very careful as to whom he associated with. In his evidence he

b”:‘ld "0t say with certainty to which party the cadres that he came across

Onged to. He was a recipient of a free cop j of the Times of Zambia and
“hbig Daily Mait, |
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Lesman He testified that while iy Mufumbwe he was receiving a lot'of

s of violence. He cited a report about violence at Matushi where
\49 cadres provoked UPND Cadres who were holding a rally and
icked thent. On 8" April the MMD occupied the UPND grozmd which

mused tension. He recetved a report that the MMD had attacked UPND
gupporters at Kikonge. When he investigated the matter and established
iat the cause of violence was MMD tribalism, Chief Chizera had told the

wople not to vote anybody not a Kaonde and that was the genesis of

ittacks on non Kaondes including a UPND Councilor.

The MMD Cadres had invaded the UPND Campaign Camp Centre in
Mufumbwe town and looted foodstuff. On 24t April MMD Cadres hired
foin Lusaka invaded the Respondent’s Guest House. - They broke doors
md knocked on his door and asked him to open, when he dzd not open the
MMD Cadres broke the door ten of them entered the room wearzng MMD
I- shirts and shirts. They were armed with pangas and knives and he was
Bsaulted with those weapons. The police watched as he was dragged in
Jront of the Lodge. While at the police MMD Cadres stoned the police

b o . ' . :
lding in presence .of the Inspector General of Police. He was stunned

With police partiality.

Rwy was Hudson Nichola Sakai the Chairman of Culture, who
S o .
ed the room with PW3 and his evidence was similar to that of PW3.

- RW5 was K ayona Jacob who is a PF supporter. He testified that he
*8Pproacheq by a Mr. Chishala to support the MMD. Mr. Chishala told

tha’f the MMD could even upgrade the school. On 8th Apnl he went to
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ond meeting OF 25% April there was Hon. Kalenga, Hon. Taima and M.
i , |

[asumba' They told him the President was coming and he should
N

fuence strong UPND members whom they could give gifts and he gave
J
. names At 22:00 hours Hon. Kalenga and Mr. Chishala went to his
;

e He was given a bunch of chitenge materials, a Zain phone, a brown
it @ pink shirt which he produced in Court. The other six were given
yuelopes containing K500,000. The witness resigned at a party addressed
| by the President and was wrapped in an MMD chitenge. He was also
givett 2 kg of meat. While he admitted to have resigned from PF to join

MMD, he denied that what he received amounted to bribery.

RW6 was Marjorie Chimumba a UPND Constituency Chairlady who
tstified that he was persuaded to join the MMD and was given a piece of
meat on 25t April 2010. Through RW5 she and those that were going to be
c‘ohx}e'f’ced to MMD were to be pald She later resigned ﬁom UPND at an
MMD rally and was paid K500,000. Later an MMD Coordinator and a

Councilor went to her uncle to buy an animal. The uncle pegged the price

*KL5m but she said they should charge K2m as that was government
Money, |

RW7 was Simon Tameya a Village Headman who used to be a Senior
v ,
lage Headman, but was demoted on allegations that he was supporting

th : ; .
*Candidatyre of the Respondent by the representatives of Chief Chizera,

Rws was Joseph Zuly, a Village Headman who narrated hdw RW?7

as
ACCuseq by the Chief retainer of forcing Lunda people to vote for

-J20-




H”‘MCM yvielt KW/ HHEA 10 detend himself, he was told to shut up
\«J "

: s 1old he was 1o longer Senior Headman,

L

g9 Macko Malenga testified that on 16t April 2010 at Mutushi,

yMD members attacked the meeting to be addressed by the Respondent

aeen 16:00 - 17:00 hours. Police teargased and dispersed UPND

pembers. The police followed them to the village where they beat two old

ople and spent a night in the bush. MMD members were showing the

piice the houses of UPND members. On 18" April, however they

eturned to the campaign trail.

RW10 was John Kakusa, a Social Worker at Caritas Solwezi and one
of the authors of the SACCORD, CARITAS and AVAP Report which was
poduced in evidence by RW1. He testified that while monitoring the by-
election, he was accused by the MMD Campaign Manager of being partial.

Hesaid there was violence started by MMD Cadres which led to smashing
e windscreen of an Tsuzu ABD 7999 white in colour and this violence was
‘®orded on a video which was produced in evidence. They could not hold
the meet the candidates’ event’ as anything could have happened. He said
M animal g slaughtered at Miluyi and voters were being enticed to vote

0r : . . ‘
for the MMD and get a chitenge. He said in cross-examination that there

88 fryiv s g o , 5
*Wtimidation and threats against the Chokwe people or his tribesmen,.

RW11 was Lillian Busakaula a Grade student and a UPND Activist,

Wh |

O Went to Kikonge to campaign. She testified how she was assaulted by
4 YOun

T

) &Man, who was in the company of the Kikonge MMD Councilor.,
e
" Mmp Supporters beat the youngman at the UPND Camp and took

Ugay :
' Mealie meal, rice and cooking oil.
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QW12 was Perry MUD'WG. He testified that when the UPND

v fent Hakainde Hichilema, was going to pay a courtesy. call on Chief
(ushim MMD supporters blocked the road to the Palace. Later two
| .

o were bleeding who were PW16 and 17 in these proceedings

pBO .
ified for the petitioner). They were taken to hospital by Songesha

(PND Assistant Campaign Manager. Later in the evening an MMD
senber by the name of Lampeni Kibaya threatened to petrol bomb houses

ihen he was in the company of Geoffrey Munwe the cousin to the witness.

In the night two Churches were burnt at Mushima, the destiny and
| New Apostolic Church and the Catholic Church was broken into. Later
His Excellency the President promised to provide K10m for each of the

burnt church’s repair and K5m for the Catholic Church. Lampeni has been

arrested. He admitted in cross-examination that an MMD coordinator’s

whicle was damaged,
- RW13 was Hon. Gary Nkombo a UPND Member of Parliament for
Mazabuka, He testified that while campaigning in Mufumbwe between
e 24% . 30t April, he was aséigned to campaign in Munyambala ward in
the COmpany of Mr. Ben Kangwa and Lubeji. After they finished
Zamija%gnihg in Munyaﬁbala on their way back they met a vehicle driven
Y Chief Munyambala a blue Mitsubishi Pajero which stopped and he
"0Pped 1o greet the Chief, he was on his knees to greet the Chief.
e tmzli ;aw youths wearing MMD T-shirts in the Chief’s vehicle. When
e Chief his name and that he belonged to UPND, the Chief told

i to g0 a ; .
way from his territory as that was a MMD ward.
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o poﬂing day the Chief despite him parking the vehicle away asked

1 5 remove the vehicle. The Chief was campaigning and he parked the
fi

icle 50 metres away. He persuaded the Chief through the policeman to
‘I
802" The Chief picked a fight with a polling agent who was his wife

cause he suspected she entertained UPND and the Chief later divorced

RW14 was Hon. Raphael Muyunda a UPND Member of Parliament.
e testified that while heading a campaign for UPND in Milupi, the MMD
Jaughtered a cow which they were distributing to those producing voter’s
ards. Deputy Minister Muliata and Ndalamei were in charge of meat

distribution. However, there was no violence in Mﬂuji.

RW15 was Masela Sekeseke Chinyama, UPND Chairman of Women
Affairs, She testified that she received reports that Chief Chizgera and Chief
Muyémbél'éw had 1nst1ucted \'z'i‘llﬁage‘ headmen not to welcome their
Cmpaigns. There were threats of violence and damage to property from
Kikonge, Munyambala, Kashima and Matushi, but when she saw Chief

Munyambalg he denied issuing the threats.

RW16 was Machona Kapmpmpanga Executive Committee Chalrman
North Western Province. On 16 April he was to conduct election
“Mpaigns in Kashima West, Wishimanga and the meetings were
SUccessfy] When they arrived at Matushi they found their supporters

Zathereg and MMD supporters started throwing stones and the meeting
g abandoned.
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(LIS wesuIeU WAt ne was a supporter of

| g odent. While at Matush1 with Captam Jaimba, MMD supporters

gt
A among them. He facilitated the Respondent's escape.

pohcemen behind them were thI'OWlng stones and he knew Isaac

RW18 was Victor Musumali. He testified to the rundown accident.

owevel, the evidence is subject of proceedings elsewhere and these

proceedings are ring-fenced.

RW19 was Moses Mulaisho who was a UPND Polling Station

Manager, who merely testified about the peacefulness of the elections in
Chilemba. RW20 was Thomas Sambamba who lost an eye when the police
pprehended him and beat him with a short button and he was

unconscious. This was at Mufumbwe Boma on 28t April 2010.

RW21 was Misheck Kaumbwa who is a Tallor tesuﬁed that he was at
his vﬂlage when pohce in riot gear who were 15 started beatmg them

They said since the police had come to conduct elections they must knock

o Hefdt pains in the body that the following day he could not vote.

RW22 was Justin Sakafenda, who said he did not belong to any
'pohhcal party, but is a Guard at a Guest House. He testified that after
knockmg off, he joined RW21 who was sewing, when police officers found

flem and started beating them and later he was taken to hospital. |

RW23 was Justin Makayi testified that he was sick and at home
Wh

L On 28 April 2010 Victor Mayondi and people wearing MMD regalia
n
dT. ~Shirts with the portrait of the petitioner went to his home and said

ac},
lok’“’es who support Respondent live there. Vzctor Mayondi went into

224




locked himself b R 3. 7. 3 ¢
e and LOCRER HHNSET and they beat him and e sustained a swollen

He was UNConScrous and was admitted to Mufumbwe hospital.

giw24 was Gilton Peche testified that on 11t April 2010 they went to
apaigh in Kikonge and when they reached a certain village, they were
jyen UPND T-shirts, they were being led by Chikanya. They came across
Z group playing football still chanting Respondent’s name, They were told
it the campaign for Respondent should be carried out in Angola or if
| ey continued they will be beaten. The following day they could not go
fr campaigns. Later in the day around 15:00 hours they were attacked by

MMD supporters who were wearing blue chitenges and T-shirts with

portraits of the Petitioner. He was admitted for a night at Mufumbwe
hospital.

RW25 was Jonathan Kapaipi who is UPND Councilor and Chairman
of Mwinilunga District Council. He testified that he received reports that
the MMD members had attacked the UPND supporters in Kikonge and
Matushi and that on 18% April UPND members were apprehended in
Matushi from their homes and he complained to PW4 Officer
COmmandllng of Zambezi, Chavuma and Mufumbwe that his party
Memberg were bemé ill-treated. The UPND members léter caused a
“itizen’s arrest against Mangisha an MMD Councilor for the violence in
Matygp,; and he is appearing in Court. On 28" April the Inspector General
% Police had proposed that elections be postponed at a stakeholders

Mipags ) ; .
g, but the candidate (petitioner) said they had spent too much and

th
e elections went o
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s ootimony was that there was no violence in Musoneji area.
j

f

gw27 was Vincent Kabande whose evidence is similar to that of

ik that I need not restate it again,
R /

pw28 was Nladimir Chilinda Director Two End Ad(fertising who

qvelled O Mufumbwe to get footage and the DVD was produced in

Court.
RW29 was Mirriam Yamfwa a UPND Chairlady for UPND in

Kamayembe branch and like RW6 was given money, in her case Klm, 150
MMD chitenge pieces, 1 case of Geisha and a case of 1kg table salt by Hon.
Kalenga for her and other UPND supporters to vote for MMD. Howeuver,

nonie of these items were exhibited in Court.

| RW30 was Quéeg_ Sapato a UPND supporter engaged in the election
ampaign. He testified that the UPND Councilor Kambwe of Kapupu

ward and the MMD Councilor related well.

RW31 was Dan Kalale Director of Elections who produced the
Slection data from 2000 - 2010 for 36 by-elections. The voter turnout in
Mufumbwe was consistent with the trend. In cross-examination he
“itted that there was a 60.45 percent turnout in Mwansabombwe and
%.23 percent in Mapatizya. In Lyuwa the turnout was 56.34 per cent. The
Witnegg was shown the Electoral Commission’s ‘Declaration of Protest’
ihd a ICOmInunique Political Parties signed to avoid violence’. He said,

There was total violence in Mufumbwe and was the worst”. He went on

thot » _ 2
Hin Mkaika the election was nullified because of the violence.
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T e tAtea councuor tor UrFND and District
1 D Chairman for Mufumbwe, testified that he picked up injured

‘ UPND Cadres 8 of them on 12t Aprﬂ in Kikonge and wrote the conflict
| larlagemen’c. The MMD Campaign Manager acknowledged his party
g

wmbers’ violence at a meeting chaired by a FODEP representative. On
1
g April In Lalafuta Ward UPND Cadres were assaulted.

PW33 was Justin Kampilo a UPND member, who testified that Chief
(hizera’s son brought pressure upon him to join MMD, He was visited at

night and threatened with violence, but his brother almost axed those that
| ame with the vehicle threatening him.

RW34 was Joseph Nsama Chipyoka a PF member who was chased
fom the Palace on 21st May for having voted for Respondent. Chief
(hizera said Respondent came from Angola. RW35 'was Simeon
Chamunyala. He teétified that he was approached by Mr. Kayona whoisa
Member of the UPND. He testified that people like Sokola and Wisamba
sked people to vote for Petitioner or they will be chased as Respondent
"% Angolan. He went on that he refused a bribe of K500,000 to recruit 20

UPND Members to join the MMD, but his colleag}ies like RW6 got the
'IllOney.' ’

RW36 was Mukanda James Kanu, who received a report of stoning at
Kashima West after Petitioner addressed a meeting, but he did not witnesg

e inciden, ' |

Y PW37 as Sapasa Kenneth testified that they were attacked 2
Ri\V/ID Cadres 4 Matushi School and their fuel and food were | ooted,
38 Chikwal, Timothy téstified as to the p ERiEraiieas of the‘ vote on
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[ in Kalengwa Ward. Rws3g Patson Chipelu, RW40 Adma

'Ir AP "
. RW41 Evans Kasoka, Rw4) Benard Mulomba and RW43

1ng
; MS“
e ol Kazesa said they were recipients of a suit each intended to

pl

il
i {achokwe:

o themm to vote for the Petitioner and not for the Respondent who was

RW44 was Hon. Request Muntanga. He testified that despite hearing
| wut the violence ie. burnt churches, on polling day, the elections were

peaceful. PW45 was Winston Chibwe the UPND Secretary General who
ws campaigning in Lalafuta from 11t April 2010 until polling day. He
qid they rejected the Presiding Officer as he was an MMD sympathizer
ad an employee of the National Assembly. Otherwise the elections were
peaceful. RW46 Smart Kahoro's evidence was similar, save and except that

itwas in respect of Matushi, Kashima and Chivundu.

AARATY
1V11V1U

KW47 was Alex Ifwaha. He testified ihat on 24% Aprii 2
Cadres surrounded his restaurant next to Lusho Guest House. He jumped

through the window to go and report to the police station. On 28" Aptil a
mini bus that parked in front of his restaurant had blankets, food etc taken

ind tyreg were cut,

RW48 was Dominic Mumba an Adminis trative Officer, who was

MWolveq ip Training Monitors in this by-election. He got a report on 28
*P1l 2010 that there was a group of MMD Cadres armed with sticks and
\;’:e harassing- passersby. He witnessed the putting of the UPN D

Sdent undey house arrest and the removing of tyres from the UPND 4 X

Veahs .
ehlde' ‘He said there was no violence on polling day.
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RWA was Musole Mulesu a Guard qr Fiyss in Lodge said he saw
7 e p who €ate in a bus who were MMD supporters. They arrived at
MILLE and at 06:00 hours they attacked the UPND members who were
jeeting at Respondent’s Guest House, some of them came out naked. On

3 April this group beat his brother Musana.

RW50 was Josephine Kamwanga a Caretaker at the Respondent’s
cuest House who narrated how UPND occupants of Respondent’s Guest

House were attacked which evidence is substantially the same as that of

RW3 and RW4.

RW51 testified that on 28t April at 10:00 hours he had gone to pick a
phone at the shop when MMD supportérs beat up Susan. When he ran
three policemen apprehended him and insulted him. He freed himself and
mn to the UPND Camp. The police and MMD Cadres went there and
Siarted beating eve'rycné' at the camp and ffred teargas. They beat one

Person who lost the eye.

RW52 was Georgina Sabita who testified that while taking six
Women who had come from Solwezi to the river to bath, they met Geoffrey
d Kampasa who asked the womeﬁ to undress. They threatened violence
© them, Op 150 July the Petitioner said Respondent had been chased Jfrom

Parli“ment. Petitioner gave blankets, salaula to Chifitumba and others.

RW53 was Richard Masauti Kapita, the UPND Vice President. He
st1f1ed that he reported to the police that MMD supporters had camped in
Po Olling stations, On 22nd April they had a meeting with campaign
Inanagers for UPND, MMD and Inspector General of Police. His testimony
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) overview Of the testimony already given i.e. the looting of UPND
. B
5, the confinement of the UPND president by the police.-
0
pws4 was Hon. Douglas Syakalima, who is Political Advisor to

oND president who was campaigning in Miluyi Ward. He testified that
ey nad complained to the Officer-in-Charge about the MMD occupation
the polling stations, but Deputy Ministers Ndalemei and Mulyata
fused to vacate. These Ministers later bought a cow which was

| gstributed. However voting went on well. He said where there was no

| violence in Mapatizya his party did not do well.

RW55 was Chazangwe George, a retired teacher who testified that in
Kabipupu Polling District where there are few polling stations the voting
ampaign was peaceful and the voter turn-out was normal.

RWb56 was Owen Idia a Shopowner. He testified that his shop

Windows were shattered on 13t April 2010, by people wearing MMD
ittire, PWS57 was Isaac Banda, a Subscriber Information Executive who
Produced a call record card, which indicated that a message was sent from
®77-429110 on 10% March 2010 to 0977-858950. He said they do not have a

~ Tecord of short messages due to system restrictions and capacity.

PW58 was Finete Kasamwa a Senior Headman of Samapumb1 He
stifieq that in Kashlma East the campa1gns went on well, MMD and
UPND Wwere interacting. PW59 was Misheck Shikoyo a Peasant Farmer,

"ho s also a Priest in New Apostohc Church. He visited the shops on 20th

A
Pl 2010, pe heard Lampeni KabaYa while passing saying, “today there
wil] be ZESCO, and in the morning he found his Church burnt and he
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e o the police. - On 274 Apri] 201 when His Excellency visited the
f : ; , .
[ , e Promlsed that he was §0INg to give K10m to New Apostolic and
e

New Destiny Church.

il
me t0

RW60 was Frank Lanshi who has been a Pastor for 7 years. He was

| gdby vincent that there was a youngman by the name of Lampeni who

5 going to burn the Church. The following day it was discovered that

jeChurch was burnt.

RW61 was the Respondent. He testified that after nomination, he
| ld arally at Mufumbwe and there was no incident. On 11t April 2010 he
ent youths to campaign in Kikonge after which he received reports that
Mangisha an MMD Councilor had assaulted UPND supporters. He never
ampaigned in Kikonge. In Kashima East he could not have a meeting on

16 April 2010 as the school was occupied by MMD supporters. He held

Scessful meetings a Matushi and Wishimanga. In Matushi his
MWporters were stoned. On 24t April 2010 MMD supporters who once
Worked for him attacked his Guest House. He had to hide in the ceiling
board, He rang a policeman. He said it was difficult for the police to curb
Yiolence When MMD supporters started throwing stones at the police.

This was after Hon. Kakoma and other injured UPND supporters went to

"eport £ the police. He commended the police for having maintained peace
O 24th

April. He said though a policeman was abducted at Kakisa the
Y)Oter ‘

h turn-oyt was alright. There were wards which wete no go areas for
i, :

. It wag Submittéd for the Petitioner, citing Josephat Mlewa Vs Eric
i '
% that the evidence of undue influence, threats and violence to
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puer Ly uurnnyg - campo . o )
e PP . paigns was Overwhelming in Mkaika

i the electi o
stitﬂe“cy and ton was nullified, The question of personal

lee dqe 18 quite irrelevant and mapplicable under paragraph (a) it does
o ster who the wrong doer is and the philosophy underlying the law
s designed to protect the electorate and the electoral system itself,
' };rovidi"g for nullification whenever there is wrong doing which the
|t feels satisfied that because of the scale or type of wrong doing, has

| ersely affected the election.
The case of Jere Vs Ngoma®, in that case the evidence- established a

wense-like” situation between the ANC and UNIP supporters from filing

wmination papers on nomination day. In the circumstances the election

ws nullified.  Despite the ring-fencing of these proceedings from the
viminal proceedings in Mufumbwe, this Court was asked to take judicial
netice of those proceedings. It was argued-that it would be folly for the
Court, in apprdpriate ca;es, to keep aloof as facts of common knowledge. |

For the petitioner it was argued that Mr. Hakainde Hichilema’s the

President of United Party for National Development (UPND), in presence.

. the, Respondent Elliot Kamondo, expressly offered and promised to -

463y . . . "
Uiver 20 herds of cattle to the voters in the Mufumbwe Parliamentary

Coness A
OnstltUlency as a fulfillment of an earlier promise, he had made to the
g .

Ctorate during the campaign prior to the polling day, that he would

el _
Yer the saiq animals if they voted for the Respondent.

P t was Valianﬂy argued that Mr. Hichilema’s conduct fell within the
OVies :
Islong of Section 81 of the Electoral Act No. 12 of 2006 and that such

“Ong .
“Cthas the potentiality of nullifying an election, the case of Levison
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v;'.,u" in these terms:
i {

nlched

“Any person who corruptly by oneself or by any person either
before, during or after an election directly or indirectly, gives or
provides or pays wholly or in part, the expenses of any person
for the purpose of corruptly influencing that person or any
other person to give or refrain from giving that person’s vote at

an election shall be guilty of an offence of treating”

The section presupposes that for the offence of treating to be
| omplete there should have been provision and payment wholly or in part

iy expense.

For the Respondent, it was submitted that there was overwhelming
widence that the limited violence occurred in very few areas of

Mifumbwe constituency which was instigated and perpetrated by the

MMD and to some extent the police. It was argued citing my decision in

Simasiku Namakando Vs Elleen Imbwae® where I said:

“It follows that for the petitibnei to succeed in the present
petition, the petitioner musl;'adduce evidence establishing the
issues raised to a fairly high degree of convincing clarity in
thdt the proven defects and the electoral flaws were such that
the majority of voters were prevented from electing the
candidate whom they preferred, or that the election was so
flawed that the defects seriously affected the result which no
longer can reasonably be said to represent the true and free
choice and free will of the majority of voters”
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dlCtum was uplh ted

The from Mazoka and Others Vs Levy Patrick

o ast and Another®,

i was the Respondents’ contention that the violence was not

| e d. Violence was only in five polling stations,
{

Regarding treating it was submitted that there was no evidence of

glivery of the 20 animals.

It was canvassed that there was evidence of bribery, given by RW5
wob Kayona and RW6 Majorie Chimwimbi against the Petitioner that
fon. Kalenga gave money, amongst others, to the two for organizing
UPND members to attend the Republican President’s rally and for them to
wte for the Petitioner. Even the President (MMD) himself promised to

sive K10m each to the New Apostolic and Destiny Churches and K5m to

te Catholic Church at Mushima. These acts fell within the above -
provision,

The submission for the Respondent went further regérding illegal
Prectice, it was stated in Sikota Wina Vs Michael Mabenga® that the use of

Eovernment, facilities as the petitioner did in this case can nu]llfy an

flection a Was dec1ded by the Supreme Court in Szkota Wina’s case supra.

~ losephat Miewa Vs Eric Wightman supra, the Supreme COUl‘t stated:

“The question of personal knowledge is quz’i‘é irrelevant and
inapjalicable under paragraph (a) where it does not matter who _
the wrongdoer is, and the provision of the law appears
designed to protect the electorate and the system itself by

providing for nullification whenever there is wrong doing
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- which the Court feels Satisfied, perlaps because of the scale or

type of wrong doing probably adversely affected the elections”

[t was argued that the Petitioner should not be allowed to benefit
pis WIongs. It was submitted for the Second Respondent that the

e Were only involved in the conflict by way of trying to resolve the

d conflict and did not cause violence. Reliance was placed on PW10's
| sidence. When analyzing and drawing conclusions from the evidence I

| qaracterize witnesses in the following order:

(i)  Witnesses who are supporters of the petitioner or

respondent;
(i) Witnesses who are independent like police officers,
electoral officials, monitors, journalists etc; and

(iii) Witnesses who are supporters of the candidate, but give

vhicli is not supporiive to that candidate.

- The first category may have their interest to serve as they are
Ptisan, The second category are professionals who may not be non

Mlisan, The third category, if they are truthful their testlmony could be

I
Ie cogent,

kldnaFor the Petitioner there was testimony that a police officer was
" nptied by supporters of the Respondent was brutally assaulted and
- ® Land cruiser, which was UPND property and this evidence was

OVerted, PW13 testified that UPND cadres said the mini bus he was

iy
78 from Lusaka belonged to MMD and should be broken and it was

e
5ed ang was exhibited in this Courl, FW 14 an MMD Coordinator in
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5 and Kamizekezeke Ward was assaulted by a group which later

i
uus

ato the Palace in the company of the UPND leader Mr. Hakainde

d1
H‘chﬂema' His Isuzu PICkup was immobilized and remained in that
j

] P
buSiﬂessnl‘an i'h lt 4 the UI ND Cadles led by lU.dlth Munwe

e stones at his shop and broke the door, later they killed his dog.
6 and PW17 were assaulted by a group wearing UPND badges. There

rwas evidence of injured police officers, damaged police and council

| ehicles. The damage of RW14's vehicle was confirmed by RW12 who was

wwitness for the Respondent.

‘For the Respondent RW1 testified that there was heavy police
pesence in Mufumbwe and the following day after arrival UPND and

MMD supporters were throwing stones at each other. PW3 was Hon.

e

Chaﬂes Kakoma MP fnr ‘721’1‘\ 1‘\:‘1 P ‘TT\ Crinl nowra - (e, S—

£.4a11 o8 O i LJlJUL\bD Hegtosd aj. UL aidu .lVJ.l

“kai Chairman of Culture who were brutally assaulted or was a victim of
tmorseless violence by MMD cadres, PW6 gave evidence of being given a
Pece of meat and K500,000 which were not exhibited. PW15 testified that
"ere were threats of violence and damage to property. RW22 testified
M-policemen were beating them, RW23, 24 and 25 gave evidence of

eatmgs and intimidation. RW32 testified that he picked 8 UPND cadres
Hlizeq by MMD cadres.

A Classmal statement about the violence came from the Respondent’s

eSS Who ig Director of Elect10ns, Mr Dan Kalale and I quote:

“There was total violence in Mufumbwe and was the worst., In

Mkaika the election was nullified because of violence”
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yalso testified about the violence. Rw3g, Rwag, Rwa1, RW42 and
Qe ;aid they were recipients of a suit each intended to induce them to
ate £OF the petitioner and not the respondent who was a Kachokwe.
p4g Was Mulose Mulesu a guard at First In Lodge who said he saw
People who came in a bus who were MMD supporters. They arrived at
1500 hours and 06:00 hours attacked UPND members, who were meeting
+ respondent’s Guest House, some of them came out naked. RW56

wstified that his shop windows were broken by people wearing the MMD
ttire. W60 gave evidence of the burning of the Churches. RW61 was the

Respondent who testified that his supporters were stoned on 24% April

010 and his Guest House was stoned and he had to hide in the ceiling

board. He went on that some wards were no go areas for him.

It was canvassed for the Respondent that the President by donating
r the repairing of the burnt Churches his conduct amounted to treating,

A distinction should be drawn between actions of the Iead of State as the
it citizen and as President of MMD, which is a club like PF and UPND.
the burn churches belonged to bi-partisan communities and no individual
feriveq personal be,hefit from restoration of those “houses of God” to
“dyce thelﬁ’to vote for MMD. The President had expressed his outrage of

Vi _ o
Olenge that wag perpetrated, which was statesmanlike. His deputy

t
hreatened those perpetrating political violence that ‘they could face

.

Ot . ; .
\ Mationa) justice. These were statements coming from the father of the
At
n N ang his deputy in their capacity as head of state and Government
d :
“eputy respectively and not from a partisan or MMD standpoint. To

¢ - . , .
@ such statements is to trivialize the national outr age against the
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This SUbImSSlOH on behalf of the Respondent is untenable because
dmdual or group of voters benefited, as I have said earlier, so how

ybe influenced. The funds were for restoration of the houses of

and the churches are politically blind.

On the totality of the evidence from both sides I find the following

(i)  The UPND cadres abducted a policeman and brutally
assaulted him. They attacked Petitioner’s supporters
camped at a school and destroyed the mini bus. They |
attacked policemen who sustained injuries and damaged
police and council vehicles. PW14, 16 and 17 were

brutally attacked;

(lz) Mr. Hakainde Hichilesma hnﬂ nvnwn cod 20 1

if the electorate voted for the respondent, which promise
was published in the Post and was not denied;

(iii) The Petitioner’s supporters brutally attacked Hon,
Kakoma and Mr. Sakai, UPND members of the Central
Committee. The MMD cadres besieged the Mufumbwe -
Police Station. There was rampant violence. You had
hate-filled and violence-filled extremists from both sides;

((v) The police were victims of violence and were
overwhelmed, which resulted in the use. of force to
suppress the rioters’ conduct of the supporters of both
candidates. There was collateral damage t.e. the loss of
the eye by RW20;
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Wy AIELISPELLUT Genery nug gsicen the postponernent of tie

election due to the volatile situation, It could therefore

not be said that the police caused the violence, such a
proposition is not viable, This was unanticipated as
|

tribal  divisions partly generated the violence and
intimidation;

(vi) DBoth petitioner and respondent laid independent evidence

of the violence in Mufumbwe through PW10 and RW31

said that there was intense violence and intimidation

among other independent witnesses;

~ (vii) There were voters who stayed away because of the

violence, see evidence of RW21;

(viii) The Electoral Commission sent a protest vote, see
evidence of RW 31; and

(ix) The SACCORD Report, I must say was unreliable as one
of the architects Mr. John Kakusa, admitted in cross-
examination that there was intimidation and threats
against the Chokwe people or his tribesmen. He should

have decalred interest as he had his interest to serve.

The scminal question is, could it be said that the voters of Mufumbwe
Mercised their democratic right to elect a candidate of their choice or their

" wag thwarted by intimidation, violence, corruption, other illegal

Pra
Ctices ang election offences?.

The Petitioner sharply focused on the violence in Mufumbwe as
avj

¢ been SO intense, that the environment of conducting free and fair
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il qted to treating under Section 81, but as [ saiq earlier that could not,

il
ploprlate Section for “promises”, as was this case, the appropriate

gection is 79 of Act No. 12 of 1996, which is very broad ‘and includes

pIOmises. In a nation afflicted by abject property to promise 20 herds of

atle if the electorate voted for a candidate has the potential of

ndermining the electors will.

The Respondent focused on the violence perpetﬁated by the
petitioner’s supporters and alleged gifts of suits given by the Petitioner’s

dection manager. The Petitioner’s agents may have given money and suits

o the supporters of Respondent, the difficulty is money was not produced,
ithad been spent, in terms of suits in some cases only the trousers was
produced. While the evidence of the Respondent in that regard could have
teached the civil standard, due to suspect witnesses, it could not be said to
have reached the above the balance of probability and below beyond all

teasonable doubt standard, set out in Sikota Wina Vs Mabenga supra.

Why do I say that, all those who gave evidence were Respondent’s
"Upporters, Who d1d not produce any money allegedly giveh, nor the full
St of Clothés given in some cases they are suspect vvﬂ:nesses The point I
Take s that it is democratically incorrect for campaign agents of both

“Wdidates ¢, make promises of materlal things if their candidates were
QIEQted

It was argued that the Petitioner’s supporters havmg perpetuated

bOlence he cannot profit from his wrong doing. The Court has firstly to
N

Oncerned, whether the electors who hold sovereign power to elect or
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This is
Jog? 1p1aCtlceS a “higher constitutional principle” and a matter of

haa
e “wi thwarteq by violence ana other

i interest in consolidating constitutional democracy. Free and fair

Jections is the epitome of democracy, this Court is a guardian of the right
 enfranchisement which right is so critical in an emerging democracy
thirsty to consolidate constitutional democracy. The sovereignty of the
| people must be pre-eminent, because the governed are antecedent to their
gOvernors and the constitution which regulate the conduct of the

gOVGI'IlOI‘S .

To understand the importance of the “vofe” as a human right, the
European Court of Human Rights, ruled in 2004 that the United Kingdom’s
140 years old blanket ban on letting sentenced prisoners vote was illegal

see Internal Express African Edition 9 -15 November 2010.

~Ina ground breaking judgment, in August Vs Electoral Commission

and Others® Sachs ] delivering the judgment of the South African

—= _JLIners\’

Constitutional Court said:

”Uﬁiversal adult suffrage on a common voter’s roll is one other
foundatzonal values of our entire constitutional orde1 Tké
‘achzevement of the franchise has historically been zmportant
both for the acquisition of the rights of full and effective
citizenship by all South Africans regardless of race, and for the
accomplishment of an all-embracing nationhood.  The
univergaliiy of the franchise is important not only for
nationhood and democracy. The vote of every citizen is a badge

of digﬁity and personhood. Quite literally, it says that

Ja1-



coeryvuitly COUNLS n g Country or great aisparities of wealth
and power, whoever e are, we all belong to the same
democratic South African nation, that our destines are
intertwined in a single interactiye polity. Rights may not be
limited without justification and legislation dealing with the

franchise must be interpreted in favour of enfranchisement

rather than disenfranchisement”,

What Sachs ], was saying is that democracy is not for the chosen, it is
for all. Susan Thomson a US Academic who has been researching state

society relations in Rwanda since 1996 said:

“Democracy would be okay if ordinary people like me could
participate rather than being told who to vote for. Violence,
intimidation and corruption is telling the voter who to vote

for”,

Democracy involves three central rights: the right to take part in
s0vernment, the right to vote and be elected, and the right to equal access

 public service.

The Universal Declaration of Human Rights states that the will of the
People shall pe the basis for the authority of government. Those who seek
Vg validation of their empowerment must patently govern with the
Ohsent of fhe governed that is the core value of “Constitutional
Democrac}’" The Respondent. testified that there were wards which were

"0 g0 Areas for him. One fundamental flaw, I do see here is the thought

thyg
there g violence and then find who caused that violence and if it is

the p.,. | , ; -
Petztione,-, the Court should not put premium on his supporters’
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annuiiing the election,
N’wﬂ e vy I have made q finding of facts from the

gidence of both parties that there was extrome violence and intimidation
ddesfmc“o" of property. 1t stands to reason that in such an

eﬂm,‘onmenf where voters were intimidated and brutalized to the scale

» ounting to an “insurrection’. The “will’ of the people was thwarted.
Nobody with an ounce of human feeling could trivialize such violence
Jich has been starkly illustrated by witnesses of the Petitioner and the
Respondent and the parties themselves and is unprecedented in Zmbia’s
political history. One may interpret and re-interpret this sad episode, but
one cannot repeal it, it shall remain a scar in our political history.
Whoever candidate and for whichever party would have won the
Mufumbwe by electibn, I would have nullified it, so as I said earlier it is
not about Mr. Mulondwe Muzungu or Honourable Elliot Kamondo, but
about “constitutional democracy and a “sovereign people” being

IS 1 i (.

or theleaders they putin office. Enfranchisement thereforeis

amark of liberation.

The Court would be interpreting the Electoral Law in favour of
Chsenﬁ‘anchlsement: and negating the central rights of democracy, if it kept
15 back turned. on such grand-scale violence. Democracy is a battle of -

ideas noy hacking each other, violence denaturalizes politics.

In any event this Court is bound by the Supreme Court decision in

M o -
Wa Vs Eric Wiohtman supra. Where the election was nullified due to
thy, ’

*ats and violence to life and property, that scale of violence according to
e s
*Pondent’s witness PW31 Mr. Dan Kalale who is Director of Elections

far mMuch less than Mufumbwe. The Respondent cannot in one breath
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Jenice Was minimal ¢ . o ‘
yﬂ’le piolence was al and yet leqd evidence that the violence in

Mﬂf’ ' |
llt’ﬂed and the Supreme Court affirmed the nullification, which decision

PP is worse than in Mkaika Constituency where the election was

i

[ this election supporters of both candidates were engaged in
emorseless violence which intimidated voters. It is not by chance that
| nost work done by most Courts with constitutional jurisdiction in the
world is concerned with conducting balancing exercises conducted in the
context of constitutionally dictated values. The constitutionally dictated
value we are dealing with is that, the people must elect and diselect their
leaders in a free and fair election and must be responsible for the leader
they elect. They should not be brutalized or intimidated. In this election
the Petitioner and the Respondent are not the victors, but the people of
Mufumbwe, who were denied a free and fair election, by the violence of |
supporters of both' candidates. The Petitioner or the Respondent never
showed me érly scars in this Court that they were victims of the violence; it
s the innocent voters on which this violence was exacted. This was record
breaking violence. The vote is a constitutionally protected value. The
“ection cannot stand the test of free and fair elections and is hereby
Mllified, T am satisﬁed/ that Pursuant to Section 93 (a) and (b) of Act No. 12.
2006, which is similar to Section 18 of the Electoral Act Chapter 13, that
the Violence in Mufumbwe affected the result of the election in that
Consﬁ’fuency, |

I Implore the Attorney General to use his powers to compensate

R
20 for the 1oss of his eye, I cannot order as the matter was not before
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todial of fundamental rights ang freedoms he will exercise
” snimity and pragmatism to avoid or obviate unnecessary litigation. I
ond 2 sense Oof deep outrage against such political violence where
suppOrters attacked innocent people and burnt Churches which was not

only an act of evil but ingratitude to our creator who has blessed this land

| With numerous resources.

My counsel to the ‘Police Command’ is that they must have learnt a
lesson in Mufumbwe, that anybody including themselves can be victims of
violence, they were assaulted in Mufumbwe, they were kidnapped, it is
therefore of critical necessity that regardless of political affiliation
whether MMD or any political party, anybody who threatens violence
must be arrested, because violence undermines the scale of oﬁr civilization
and heightens political risk to would be investors, when the country is
| laBdrﬁmg to attract investment. It was trembling to hear accounts of violent-
flled and hate-filled extremism. 1 hope the police will never condone party
‘adres Preaching violence against any citizen in this Republic regardless of

his Political beliefs and affiliation. Toleranée and broadmindness should
" the values of our democratic politics.

To validate this election would be crippling for demoqracy which is
Mehoreq on free and fair elections which is necessary to the democratic
eT"terprise_. This Court as a guardian,—protector and enforcer of human
“8hts Would be countenancing the walking to Manda Hill through a pool

of

| blogg and disenfranchisement. If this Court has to err let it err on the

8ig, o |
€ of freedom not tyranny. I have deliberately been long-winded in
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or any person of avera g€ ¢
griek
ord

Ompl'ehension © Understany the tenor of
. udgment. I have deliberately used stroh
fhis ]

Nguage iy, order to gend a
nessage 10 politica] Parties, the Olice, CIvi] OcCiety and churches the
nditional leaders, that jt g Incy bent f,,. M o engype we have
peaceful elections hext yeap (2011) and tha¢ tribalism has destructive

impact on civilized Politicg and the

Chojce o Quality leaders,
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