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‘1.0 COMPLAINANTS’ CASE

1.1 On

1.2

Complainant)
Respondent.
The grounds
(@) On 21st
(b) On 4t
suspend
(c) On 21st
with vaj
Respond
(d On 11¢
dismisse
Committ
() On 18t

S5t M

Clarence Mwami

ay,

i

2014, Mwamba Mutale (1st Complainant),
(2nd Complainant) and Victor Lolozi (3

filed a Notice of Complaint against the

pn which the Complaint was presented were that:

August, 2013, the Complainants, owing to the

deteriorated working conditions, applied to leave the

Organisation (Respondent) on Voluntary Separation, as

was provided by the Conditions of Service;

2013 the

ed from duty to pave way for investigations;

September, Complainants were

October, 2013, the Complainants were charged
rious offences by the National Director of the

lent.

2013 the
employment

h  December, Complainants were

d from by the Disciplinary

ee;

December, 2013, the Complainants appealed to

the Board of Trustees against the verdict of the

Disciplinary Committee;
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(h)

@)

0)

On 3rd J
Complai
the verd
that th

13

January, 2014, the Board Chairman wrote to the
nants refusing to hear their Appeal, and upheld
ict of the Disciplinary Committee for the reason

ey had decided to appeal to the Labour

Commissioner also;

On 7th

April, 2014, the Organisation’s representatives

walked out of the meeting at the Ministry of Labour;

The Complainants sought the indulgence of the Court to

e following reliefs:

eclaration that their dismissal from employment
illegal, wrongful and unfair;

A declaration that the procedure used was legally

flawed and a sham;

grant th

(@ Ad
was

(b)

(c)

Reinstatement or, in the alternative, payment of full

Salaries and all fringe benefits which the
Complainants could have received at the normal
retirement age, or the benefits which the

Complainants would have received had their
request for Voluntary Mutual Separation been
granted;

Repatriation to their place of Engagement;

Punitive

damages for shock, trauma, embarrassment and

humiliation arising from the dismissal;




1.3

1.4

(k) Interest,

costs and any other relief the Court may deem

fit.
The Notice of|Complaint was supported by an Affidavit.
At trial, the Complainants relied on their individual Notices of
Complaint and Affidavits in support, and they also gave oral
evidence on Qath individually.
1. VICTOR LOLOZI:
The first Complainants’ witness (CW1) was Victor Lolozi,

former Hu

Organisation.

It was his te¢

man Resource Manager in the Respondent

]

estimony that when he joined the Respondent in

2013, the 1pt Complainant, Mwamba Mutale, was Acting as

National Dij
cordial unti

employed in

CW1 testified

well as the

rector (ND) and the working environment was
| the new National Director, Bwalya Melu, was
March 2013.

that the new ND had no regard for the law as

Rules and Procedures of the Respondent, a

situation which strained the relationship between Senior

Managers and the new National Director.
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He stated that the new National Director was issuing threats
that he would fire all of them and recruit new staff in a new

deal.
CW1 further testified that in a bid to cultivate cordial Human
Relations in the Institution, he called a meeting with the ND

and all Senior staff but the meeting bore no good results.

The ND was| shouting at all the Senior Managers and the

meeting ended without tangible solution.

It was CW1’s testimony that with the approval of the ND

himself, he sought the indulgence of the Board Chairman at
another meeting with the ND and Senior Managers in an
attempt to reach a workable solution, but the meeting ended
up again with no solution. He said the ND still continued

threatening them with dismissal and bring in a New Team.

CW1 testified that it was after failure of the meetings to
cultivate and instil the culture of cordial and harmonious
relationship between the ND and the Senior Staff that CW1
and the other Complainants requested for Mutual Separation,
in line with |Clause 11.5(a) of the Respondent Disciplinary

Code and Grievance Procedure.

He further testified that with the consent of the Chairman of

the Board of Trustees, he wrote to the legal firm, Musa
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Mwenye Advocates, to seek a Legal Opinion on how best to

execute the Mutual Separation, since there were no detailed

guidelines onl the same in the Respondent’s Disciplinary Code
and Grievanice Procedure (DCGP). Musa Mwenye Legal

Practitioners responded by sending a quotation to CW1.

CW1 testified also that the ND had told him to go ahead

getting a Le Opinion, since he (ND) was in the process of
getting rid of the Deputy National Director (DND), Mwamba

Mutale.

CW1 went
thought the Legal Opinion was free, but the Respondent ended

n to state that the Board Chairman initially

up paying K2,500 for it. He contended that when this
expenditure was queried by Mr. Leufloa Moteetee, Regional
Director — AFSA Region based in South Africa, the Board
Chairman expressed ignorance about the authorisation of

CW1 to seek a Legal Opinion.

CW1 informed

September, 2013, pending investigations which were concluded

ourt that he was suspended from duty on 3rd

on 15t September, 2013, and he was charged on 21st October,
46 days after he was suspended. He was charged with two

Offences, namely (i) Gross Misconduct and Misrepresentation,

and, (ii) Gross Negligence of Duty.




CW1 testified
Charge Lettes
the DCGP un

He wrote aj
addressed to

authorised in|

He informed
November, 2(
16th Decemb

place.

CW1 further
his dismissal
in which he ¢
DCGP in deal

He informed ¢
was lodged ¢
and the Co
appealing aga
in the Institu
how the ND
were connivir

the three Con

)7

that he did not understand the Offences in the
r since there was no reference to any Clause in

der the Table of Offences.

n exculpatory letter on 23r October, 2013
the ND, in which he contended that he was
everything he did.

Court that his Disciplinary Hearing was on 1st
D13 and he received the Verdict of Dismissal on

er, 46 days after the Disciplinary Hearing took

informed Court that he wrote an Appeal against
to the Board Chairman on 21st December, 2013
rontended that the Respondent did not follow the

ing with his case.

Court also that his request for Mutual Separation
arlier before charges were leveled against him,
mplainants then wrote to the Labour Office
unst their Unfair Dismissal and Unjust Practices
tion. This followed their loss of hope after seeing
and the Chairman of the Disciplinary hearing
1g, through e-mail communication, on dismissing

1plainants.




CW1 further
Appeal Heari
since it was §
day but ne
]

Committee, W

Committee.

by the Comm|

CW1 contend
Appeals Com]
for the Appe
invitation, bu
kept silent af]
was ready to

extension.

He further co

as he was 1

following his

opportunity t

CW1 asked C

of Complaint.

Under cross-
wrote to him

could not cd
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testified that he received an invitation to attend
ng 4 days after he lodged the Appeal and that
hort Notice, he requested for an extension by one
ver received a response from the Appeals
He said even without being heard by the Appeals
vhat he received next was a final decision made

ittee upholding the Dismissal Verdict.

ed that Clause 10(b) in the DCGP provides for the
mittee to invite him for the second time to appear
»al hearing, if he did not attend at the first
It the Committee ignored this provision and just
ter he asked for a one day extension. He said he

attend the Appeal Hearing if they gave him that

ntended that his dismissal was illegal and unfair
1ot availed a copy of the Investigation Report
so that he could have the

5 suspension,

b interrogate whoever testified against him.

lourt to grant him reliefs as sought in the Notice

pxamination, CW1 testified that the Respondent

informing him that his Appeal had lapsed and

ntinue with it because the Complainants had
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simultaneous]ly sought the intervention of the Labour Office on

the same matter, before the Respondent dealt with the Appeal.

The Appeal lapsed in accordance with Clause 11.5 (b) of the

DCGP.

CW1 conceded also that there was no written request but

verbal comm]

give a Legal C

unication to engage Musa Mwenye Advocates to

)pinion on Mutual Separation, and that he signed

an Agreement to the effect that all information about the

Respondent was confidential.

In further crd
the Employm
Musa Mwen
anyone, follc
Contract of E
on Mutual S
being focuse
Director, ins
Mutual Sepau

He further te:
Chairman, a
dismiss him

writing but w

)ss-examination, CW1 told the Court that he sent
lent Contract of National Director, Mr. Melu, to
ye Advocates without written authority from
wing the Advocates verbally requesting for a
mployment, for them to work on a Legal Opinion
eparation. This move led to the Legal Opinion
d on Separation from employment of National
tead of the Complainants who were seeking

ration from employment.

stified that his complaint to the Board of Trustees
gainst the threats by the National Director to
and the other Complainants, was not put in

as verbal.




2. CLARENCE

WAMI:

The second

Complainant to testify (CW2) was Clarence

Mwami, who was Financial Controller in the Respondent.

CW2 reitera

deteriorated

ted CW1’s testimony about the bitter and

relationship between the National Director and

Senior Managers, a situation which culminated in him and the

other

employmént.

It was his tes
2013, allegec
the Legal Opi

He testified t
wrote to Acg

while on su

Comfy

rlainants to seek Early Separation from

timony that he was suspended on 4t September,

lly for his role in the processing of payment for

nion.

hat following a request he received from CW1, he

ounts Section for payment. He continued that

spension he appeared before the Investigation

Team on 25% September, 2013.

CW2 testifiec
with three (3

1 that he was later charged on 21st October, 2013

) Offences as follows: -

Failur
proce

to follow established rules, guidelines and
res;

(i)

Fraudj and

(i)

(iii) Gross Misconduct.
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The charges|were that under the first Offence (i) above, he
sanctioned and signed a cheque of K2,500 to Musa Mwenye
Advocates, without seeking approval from National Director;
(ij He sanctioned a Salary Advance of K10,000 to the 1st
Complainant |(Mutale Mwamba) without approval or knowledge

of the National Director.

Under third (iii) offence, Gross Misconduct, the charge was
that he allo@ed CW1, to seek Legal Opinion from Musa
Mwenye Advocates regarding Mutual Separation of CW2
himself from the Respondent and National Director, in which

he had personal interest.

CW2 testified that the 1st charge relating to sanctioning
payment and signing a cheque of K2,500 without the National
Director’s approval was unfair on him, as the cheque in
question and |other cheques had passed through the same

process and had been sanctioned by the Office of the National

Director.

He testified alsp that the second charge was also unfair on him
as his role was just to recommend the Salary Advance for
Deputy National Director, Mwamba Mutale, and the Office of
the National Director sanctioned the payment. It was not him
(CW2) that sarnctioned the payment but just recommended it

since funds were available.




CW2 testified
Hearing was

dismissed, ag

He contende
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that he exculpated himself and the Disciplinary
held on 21st November, 2013, and he was
ainst which he appealed.

d that the offence of Gross Misconduct' was

unfairly leveled against him since he was not part of the

sourcing of tk

further conte

defend himse

following theis

CW2 further ¢

was based on

the Report aft

CW2 asked tl

Notice of Com

Under cross

le Legal Opinion, and did not supervise CW1. He
nded that he was not availed an opportunity to
1f through the Appeal, as it had been closed
- indulgency with the Labour Office.

rontended that his dismissal was unfair in that it

the Investigation Report and he was not availed

er being interviewed by the Investigations Team.

he Court to grant him reliefs as sought in the

plaint.

examination, CW2 testified that the National

Director had queried the request to CW2 by CW1 for K2,500 in

favour of Mus

Director, Mw|

a Mwenye Advocates, and the Deputy National

amba Mutale, went ahead to approve the

payment Voucher without the authority of National Director.

He admitted

Appeal’s Comi

also that appealing simultaneously to the
imittee and Ministry of Labour about the




dismissal w4
DCGP.

further
recommendec

to the Nation

In
1

he saw that
approved and
since the Nat

that in the

S

S

signatory, alt

Resource to a

CW2 testified

own Applicatic

In re-examin
Process was {l
Committee fel
the DCGP.

He maintained
the National I
Select Commif

Disciplinary |

happened to b

flaw, as it cont

J13

1s outside the provisions of the Respondent’s

Cw2 he
the Deputy National Director’s Salary Advance

cross-examination, stated that

al Director’s Office, and that later in the process,

it was the Deputy National Director who had
signed his own cheque for Advance of Salary,

ional Director was not a signatory. He testified

ituation that the National Director was not a

ernative signatory would have been the Human

pprove the Application.

that it was not correct for one to approve their

D1,

ation, CW2 contended that the Disciplinary
awed in that the composition of the Disciplinary

| short of what is stipulated at Clause 5.4.4 in

| that as a Functional Head (Finance) charged by
Director, his case should have been heard by a
'tee of the Board of Trustees but, instead, his
dearing was chaired by an employee who
e Human Resource Personnel. This was a big

ravened Clause 5.4.4 in the DCGP.
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3. MWAMBA MUTALE:
The third Complainant to testify (CW3) was Mwamba Mutale,
the former Deputy National Director (DND) at the Respondent.

It was his testimony that he was appointed Deputy National
Director on 1st October, 2010, and acted as National Director
from January, 2012 to March, 2013 as the incumbent,
Florence Phiri, was not there. A new National Director, Mr.
Bwalya Melu, got employed in March, 2013 to replace Florence
Phiri.

CW3 testified that between 24th to 26th March, 2013, the new
National Director and himself went to visit Kitwe SOS Village
and held separate meetings with members of staff, mothers
looking after the Children, and also with Children. He went on
to say that|upon their return to Lusaka, they held a

discussion of the meetings they had in Kitwe.

He told the Court that later he received a later dated 26th
August, 2013|from the National Director with allegations of (i)
Gross Negligence of duties, and (ii) Insubordination - toward
his Supervisor, after which he was suspended to pave way for

Investigations,

While on suspension CW3 was called to appear before an
Investigations| Team and, later, he received a letter dated 21st

October, 2013 charging him with the following offences:
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(i) Failure to follow established Rules, Guidelines and
Procedures;

(ii) Fraud;

(iii) Gross Negligence of duty; and

(iv) Insubordination toward his Supervisor.

CW3 testified
October, 20]
Hearing on

communicatel

that he exculpated himself in a letter dated 24t

|3, and later appeared before a Disciplinary

1st November, 2013, which verdict was

d to him on 11th December, 2013.

He further te:Ltiﬁed that the Disciplinary Committee found him

guilty, his (
opportunity
Trustees. He
the Chairman
be heard as

that the termi

the following 1
(ij His App
(ii) His sus,

(ili) Due to 1
i.e. Octo

L.

Contract was terminated and was given an

to appeal to the Chairman of the Board of

, however, told the Court that in January, 2014,
| communicated to him that his Appeal could not
it had been closed. CW3 eventually contended
nation of this Contract was Unfair and flawed for

[easons:

eal was not heard;

ension was too long (3 months);

the suspension, he lost three months’ Salary
ber, November and December, 2013;
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(ivy He was not given chance to question the evidence
that was given against him, by not availing him a

copy of the Investigations Report;

(v) His Disciplinary Hearing took place on 1st November,
2013, which was more than 4 days after his
appearance before the Investigations Team on 1st
September, contrary to Clause 7.3 of the DCGP;

(vi) His Disciplinary Hearing was chaired by the Human
Resource Manager, instead of a member of the Board
of Trustees, which was in contravention of Clause
7.21in 1: DCGP;

(vii) The Minutes of his Disciplinary Hearing did not
contain the verdict/decision of the Committee.

Under cross-examination, CW3 contended that Mr. Kunda,
Acting Human Resource Manager was supposed to appear as
recorder, but appeared as Company representative at the

Disciplinary Hearing.

He stated algo that there is no time frame on how long an

employee should be on suspension.
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2.0 RESPONDENT’S CASE

On 13th June, 201
Complaint suppor
Complainants’ Coi
were engaged in

calculated ploy to ;

It further stated tl
Respondent’s DCG

The Answer furthe
Managers were rec
not a Group letter
not do so and, con

nothing to conside

It was also stated

not provide for a ti

It was further statg
lapsed following {

intervention in thei

The Answer stat

Complainants wer

3, the Respondent filed its Answer to the Notice of
ted by an Affidavit, in which it stated that the
ntracts of Employment were terminated as they

acts of insubordination that were part of a

adversely affect the Respondent’s operations.

nat they were terminated in accordance with the

P 2012 Revision.

r stated that the Complainants and other Senior

juested to write their own individual letters, and

, requesting for Mutual Separation but they did

sequently, the Organisation’s Board had received

.

in the Answer that the Respondent’s DCGP does

me limit in which verdicts should be delivered.

d in the Answer that the Internal Appeal process
he Complainants’ seeking the Labour Office’s

r dismissal.

ed that the Employment Contracts of the

e legally and fairly terminated, following full

Disciplinary Hearing and their failure to offer justification for their




acts of indisciplin¢

the Reliefs sought.
The only Respondg
Resource Manage

Complainants had

RWI1 chose to rely

T,
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e and, consequently, they did not deserve any of

ent’s Witness (RW1) was Simate Simate, Human

employed on 13th April, 2016 after the

long been terminated.

on the Affidavit evidence filed by the Respondent

and sworn by one Freddy Kaunda, former Human Resource

Manager.
In his viva voce ev
the Disciplinary Py

before they were di

He also testified

ridence, RW1 mainly focused on and highlighted
ocess on the Offences of the three Complainants

smissed.

that the Respondent provided for Mutual

Separation from Employment but that needed to be approved upon

request/applicatior

RW1 further told t

with the compositi

to raise an objectio

RW1 went on to

1, and that approval was not automatic.
the Court that if a Complainant was not happy
pn of the Disciplinary Committee, they were free

n before the Hearing commenced.

testify that the Complainants were dismissed

because they violated the Conditions of Service, part of which is the

DCGP under which

they were serving. Records show that there were

other employees at the Respondent, who worked under the same




environment with
Mutual Separation
the Respondent a1
that this contradig

under National Dit

In cross-examinad

Committee did n

Complainants, sin

decision is recorde

He testified that

Disciplinary Heari

trio.

3.0 SUBMISSION
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the Complainants, and some even applied for
| and they were not granted, yet they did not leave
1d they continued working. It was his testimony
its the Complainants’ claim that the environment
rector Melu was hostile.

ition, RW1 conceded that the Disciplinary
ot make the decision to dismiss the three
ce there is nowhere in the Minutes were such a

d.

he was not aware of other Minutes where a

ng Committee made the decision to dismiss the

BY PARTIES

We have had sigh
them but will only

4.0 COMMON C

t of submissions by parties. We will not recite

refer to them when necessary.

SE FACTS

From the evidence

undisputed facts:

(a)

Human Resoy
and Deputy N
2011, 27t May

The Complain

laid before this Court, we find the following as

ants were in the employ of the Respondent as
rce Manager (CW1), Senior Accountant (CW2)
ational Director (CW3) effective 15th December,
, 2010 and 1st October, 2010, respectively;
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(b) Complainant CW1 was charged with Offences of:

(i) Gross Misconduct and Misrepresentation, and
(ii) Gross Negligence of duty.

(exhibit V10

in his Affidavit in support of Complaint). He

exculpated himself (exhibit VL11) and a Disciplinary Case

Hearing was held on 1st November, 2013. In a letter addressed
to him dated 11t December, 2013 (exhibit VL12), the

Disciplinary Hearing Committee Chairman informed him that

the Panel found him guilty of the two offences and,

consequently,

his Contract of Employment was terminated

effective 16t December, 2013, (exhibit VL12). He appealed
on 21st December, 2013 to the Chairman of the Board of
Trustees against his dismissal. (exhibit VL14).

(c) Complainant

(i) Failure

CW2 was charged with three Offences of:

to follow established Rules;

(ii) Fraud, Jnd

(iii) Gross

isconduct (exhibit CM 13 in his Affidavit in

support of Complaint).

He exculpated him
was held on 1st No
11t December, 20

jelf (exhibit CM9) and Disciplinary Case Hearing
rember, 2013. In a letter (exhibit CM 10) dated
13, he was informed that he was found guilty of

only the first and second Offences, but was cleared of the Offence of




Gross Misconduct!

terminated effecti
appealed to the B

his dismissal (exh
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Consequently, his Contract of Employment was
ve 16t December, 2013, (exhibit CM10). He
oard Chairman on 22n December, 2013 against

ibit CM12).

CW3 was charged with three Offences of:

to follow established Rules, Guidelines and

(d) Complainant

(i) Failur
Procedures;

(i) Gross

(iii) Insubor

suppor

He was given chs

Disciplinary Case
11th December, 20

of his Disciplinary

three Offences, ex

Opinion from Mus

(€) On 18t

and Unjust i

Zambia,” wh

Dec

Minister of L

egligence of duty; and,

rdination (exhibit MM7 in his Affidavit in
t of Complaint).

ince to exculpate himself (exhibit MM8) and a
Hearing took place on 1st November, 2013. On
13 (exhibit MM10) he was informed of the verdict
y Case Hearing that he was found guilty of the
cept the charge of involvement in seeking Legal

a Mwenye Advocates.

rember, 2013, the Complainants wrote to the
abour “appealing against their Unfair dismissal
practices going on at SOS Children’s Villages in

ile still awaiting the Respondent’s response to

their Appeal against dismissal.




5.0 ISSUES FOR

5.1

6.0
6.1
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DETERMINATION

Following our findings of facts, and taking into account the

evidence and

submission of the parties, we find that the core

of this case rests on:

(a) Whether or not termination of the Complainants
were wrongfully dismissed;

(b) Whethir or not the Complainants were unfairly

dismis

ed;

(c) Whether or not the claim for repatriation has merit;

and;

(d) Whether or not the claim for shock, trauma and
embarnassment has merit.

OPINION

WHETHER OR NOT THE TERMINATION OF EMPLOYMENT

CONTRACTS

) WERE ILLEGAL, WRONGFUL AND UNFAIR

() WRONGFU

JL. DISMISSAL

It has bee
common ls

Contract o

Wrongful

dismisses

n settled that wrongful dismissal is essentially a
aw claim for breach of relevant provisions in the

f Employment.

dismissal, therefore, occurs when an employer

the employee in breach of the Employment

Contract, ¢ither by failing to give Notice which the employee

is entitled

as stated

to, or by failing to follow the Disciplinary Process
in the Disciplinary Code, which is part of the
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Conditions of Service, and ends up terminating the fixed

Term Contract before it expires. Since it is a Breach of

Contract, an employee is entitled to sue for damages.

A typical Disciplinary Procedure involves the following

steps:

1.

2.

6.

The employee being charged of an offence;

The
hims

prop

Verdi

mployee being given chance to exculpate

I

. A Dijciplinary Case Hearing taking place before a

rly constituted Disciplinary committee;

ct of the Disciplinary Hearing communicated

to the employee;

If ver

dict is dismissal, the employee given a chance

to appeal to the Appeals Committee which should
be properly constituted;

Verdict of the Appeals Committee communicated to
the employee.

Any dismissal which is not in accordance with steps 1
through 6

We

will 1

followed th

above is said to be Wrongful.

low examine whether or not the Respondent

ese steps when dealing with the Complainants.




(a) MWAMBA
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MUTALE

This Comj
the offence
(i) Faily

plainant was on 21st October, 2013 charged with
s of

ire to follow established rules, guidelines and

procedures;

(ii) Gross negligence of duty; and

(iii) Insul

On 24th Octqg
charges. Or
Disciplinary

communicate

bordination.

ber, 2013 Mr. Mutale exculpated himself of the
1 1st November, 2013, Mr. Mutale attended the
Hearing and the Verdict of that Hearing was
td to him on 11th December 2013.

(b) MR. CLARENCE MWAMI

This Complainant was on 21st October, 2013 charged with the

offences of;
(i) Failu

re to follow established rules, guidelines and

Procedures;

(ii) Fraud; and

(ili) Gross misconduct

On 25t October, 2013, Mr. Mwami exculpated himself of the
charges. On 1st November, 2013, he attended a Disciplinary

Hearing and

the Verdict of that Hearing was communicated to

him on 11t December, 2013.




(c) MR. VICT

DR LOLOZI

On 21st

offences of:

(i)

)ctober, 2013, Mr. Lolozi was charged with the

’

Gross misconduct and misrepresentation, and

(ii) Gross negligence of duties

On 23rd Octy
On
Hearing and

himon 11th ]

charges.

bber, 2013, Mr. Lolozi exculpated himself of the
1st November, 2013, he attended a Disciplinary
the Verdict of that Hearing was communicated to

December, 2013.

On 20th, 21st and 23rd December, 2013, the Complainants

appealed the

respectively.

On 18th Dec

Labour also ¢

It is clear froi
at appeals st
from the recg
Respondent.
since the Co
body outside
Appeal lapset
Disciplinary |

decision to dismiss them to the Board Chairman

ember, 2013, they appealed to the Minister of

\igainst their dismissals.

m the facts there is a problem with the procedure
age of the Disciplinary Process. It is also clear
rord that the Appeal was never heard by the
The main contention by the Respondent is that
mplainants simultaneously appealed to another
the established channels of the Respondent, that
1. The Respondent relied on Clause 11.5 of its

Code and Grievance Procedure which deals with
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PROCEDURE. Clause 11.5 of the said

PROCEDURE states:

employee at Head of Department level who is

GRIEVANCE
GRIEVANCE
“(a) The
aggri
Direc

throu

eved and wishes to appeal against the National
tor’s decision shall appeal to the Board of Trustees
gh the Board Secretary.

Whe

comn

(b) re an employee has appealed but simultaneously

rences legal action against the organisation in a

Court
appe

L of law, or any other law institution, such an
al shall automatically lapse”.
We will deal with the issue of grievance procedure later in our

Judgment.

We agree with the
is settled in this ju
hearing labour ma
Counsel submitte
Attorney General
Court is not to reyv,
is necessary disci

that power was ex(

We will therefor
Committee had ns

the Complainants.

i’

Respondent’s Counsel submissions that the law
irisdiction as regards the function of the Court in
tters and how to look at Disciplinary Procedures.
d that the law is aptly settled in the case of
~Vs- Richard Jackson Phiri. The duty of the
iew disciplinary procedure but to examine if there
)linary powers within the domestic tribunal and if
rrcised properly.

2, examine whether or not the Disciplinary
cessary powers to conduct hearings in regard to

In examining this aspect we will refer to Clause



4.4 of the Respon
which provides th
“In an even
National Di
by the Sele
be heard b

ent’s Disciplinary Code and Grievance Procedure

t:
where the Function Head is charged by the
ector the case shall (emphasis ours) be heard
t Committee of the Board. The Appeals shall
the Select Committee composed of members

other than the ones who sat on the first hearing. For

purposes of|

clarity, disciplinary cases involving Function

Heads will be handled by the Deputy National Director’.

Evidence is on record that Mrs. Ottilia Dube, Mr. John Zulu and

Mrs. Musakanya

Complainants.

sat to hear the disciplinary cases of the
Evidence was adduced by CW2 that this

Disciplinary Committee was infact constituted in contravention of

Clause 4.4 aforesaid, as it included a Ms. Dube who was an

employee of the R
at its Regional Of

This evidence was

That being the ca
the Complainant
Disciplinary Com

was in contraventi

espondent in the Human Resources Department
fice in South Africa, and not a Board Member.

never challenged by the Respondent.

e, we find that the Disciplinary case Hearing for
was not held before a properly constituted
ittee. The purported Disciplinary Committee

on of Clause 4.4 of the Respondent’s Disciplinary

Code and Grievance Procedure as it included a non-Board Member.




We now come t¢

contended had la

Ministry of Labour.

This contention by
The Appeal provid
relied upon to r¢
Grievance Procedt
Grievance Procedtu
employees chance
Management and
employees could
employees who ar

invoke the process

This is different f1
under Section 7
Grievance Procedi
corrective action ¥
behaviour of an e
Procedure is inv
disciplinary hearir

Respondent’s Disc

The use of Clausd
the Complainants

misapplication of |
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» the issue of Appeal which the Respondent
psed because the Complainants appealed to the

r the Respondent is misplaced and a misdirection.
ed for under Clause 11.5 which they mist:akenly
>fuse the Complainant’s appeal deals with the
ire and not Disciplinary Procedure. The aim of
ire as provided for under Clause 11.3 is to allow
to challenge unfair and inconsistent action of
to provide machinery though grievances by
be addressed. This procedure allows for
e aggrieved by certain Management decisions to

whilst they are in employment.

rom Disciplinary Procedure which is provided for
of the Respondent’s Disciplinary Code and
ire whose object is for Management to initiate
vhere work performance is unsatisfactory or the
mployee is unacceptable.
roked,
1g and appeals follow.

Once the Disciplinary
the process of charging,
In fact Clause 9.2 of the

exculpation,
iplinary Code provides for the process of appeal.
11.5(a) under the Grievance Procedure to deny

the right of Appeal was, therefore, a gross

he Respondent’s own code, and we find that the




Complainants wern

by the Appeals Coi

We are cognisant
Provident Fund
Breweries -Vs- Pl
employee has com
no injustice arises
and such an emp

dismissal or declai

We will distinguis
that these two cas

In the Chirwa cast
evaluating evidenc
was guilty of the

dismissal was a p

The Supreme Couj
“Where the [

D

L
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e not given a chance to have their Appeal heard

mmittee.

of the Supreme Court cases of Zambia National

-Vs- Yekweniya M. Chirwa and National
hilip Mwenya where it was held that “where an
mitted an offence for which he can be dismissed,
for failure to comply with procedure in the Contract
lloyee has no claim on that ground for wrongful

ration that the dismissal is a nullity”.

h these cases to the case at hand and mention

es were cited by Counsel out of context.

e, the Supreme Court came to its conclusion after

e and noted: “The deceased by his own admission
offence of theft for which the punishment of

roper one’.

rt went further to state that:

srocedural requirements before disciplinary action

are not statutory but merely form part of the conditions of

service in thd
such proced

possibly give

2

contract between the parties, a failure to follow

ure would be a breach of contract and could

rise to a claim for damages for wrongful dismissal

but would not make such dismissal null and void”.
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In essence the S preme Court was not giving a Carte Blanche

guidance that if

employee is deemed to have committed an

offence to which the penalty is dismissal then no injustice would

occur if disciplin

|
i

procedures are not followed.

The Supreme C015:1rt in both Chirwa and Mwenya cases only gave

i

guidance that ong
punishment is dis
that employee if

cannot be interpre
admission of guil
should not be follo

It must be noted t
key in the promoti
promoting aspirati
Natural Justice a

to be heard so as

In casu, the inclu
Respondent in
Complainants was

Code. It must be

of bonafides or mal

the reason all disc

be held with scrup

e an employee admits to wrong doing whose
missal then no injustice would be occasioned on

disciplinary procedures are not followed. This

ted to mean that even in cases where there is no

ty by an employee the procedure of discipline

wed by the Respondent.

hat the right to be heard in employment cases is

on of the rules of Natural Justice which is key in

on of institutional harmony. The basic tenets of

re to afford an accused person with the right

to prevent miscarriage of justice.

sion of a Ms. Dube who was an employee of the
the the

in contravention of Clause 4.4 of the Disciplinary

Disciplinary Committee to hear
noted that in employment disputes, the question
lafide of the employer carries importance. This is
iplinary committees in employment cases should

ulous regard to Rules of Natural Justice.
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In the Indian Supreme Court case of Anandram Vaswani -Vs-
(1983) 2 LL.N 510 it was observed by the Court

snquiries, the enquiry office as well as witnesses

Union of Indian
that in domestic ¢
me establishment, which was sufficient to raise

The
erved that “justice should not only be done, but

were from the sa
serious apprehension in the mind of a charged employee.
Court further obs
should appear to be done, and this is not an euphemism for Court,

alone, it applied with equal vigour to all who were responsible for fair

play’.

It is, therefore, our holding that by having Ms. Dube on the

Disciplinary Panel
was not supposed
the Complainants,
Code, and a faily
natural justice. A
disciplinary proced
dismissal. We fing

claim for Wrongful

It must be unders

damages.

The measure of d

employee would h

This reflects the ©
Contract should bed

for Case Hearing of the Complainants when she
to be there, and by failing to hear the Appeal of
the Respondent was in breach of its Disciplinary
ire by the Respondent to follow the tenets of
\s instructed by the Chirwa case, failure to follow
lure gives rise to a claim for damages for wrongful
1 that the Complainants have succeeded in their

Dismissal.

tood that the remedy for wrongful dismissal are

amages is limited to the amount of Notice the
ave received had the Contract been adhered to.
ontractual position that damages for Breach of

actual loss sustained.
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We have had sight of the Contract of Employment for only Mr. C.
Mwami (page 5 of Complainant Notice to Produce). The Notice
period provided in that Contract is three (3) months. We would
assume that since both Mr. M. Mutale and Mr. V. Lolozi were at the
same level as Function Head, their Contracts had a provision

similar to Mr. Mwami (i.e. three months’ Notice).

It is, therefore, ordered that each Complainant be paid three (3)
months’ Salary (last drawn salary) as Compensatory Damages for

Wrongful Dismissal.

CLAIM FOR UNFAIR DISMISSAL
The High Court i

case of Carolin

December, 2012 made an observation, in the

Tomaidah Daka -Vs- Zambia National
Commercial Bank, that Unfairness is Statutory — related and is
linked to protection of the Right of Employment and promotion of
fair labour practices of requiring employers to terminate Contracts
of Employment only on specified and reasonable grounds, and also

providing for rare remedy of reinstatement.

Unfair Dismissal, therefore, looks at the merits of the dismissal. In
other words, under Unfair Dismissal the Courts will look at the
reasons for dismissal to determine whether the dismissal was just
of not. Contracts of Employment should be terminated only if
there were a valid|reason related to the conduct, or capacity of the

worker, or the opgrational requirements of the Business. These,



broadly speaking,

Unfair Dismissal.

In casu, the Com
there was a Statu
find difficulty to

consequently, disr

itory breach by the Respondent.
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are the circumstances that form the law on

plainants did not adduce evidence to show that

We, therefore,

entertain this claim of Unfair Dismissal and,

niss it for lack of merit.

CLAIM FOR REPATRIATION

No evidence wa
Complainants. 1
between the Res;j
provision for reps

dismissed.

CLAIM FOR PU

5 presented to support this Claim by the

n fact, the only Contract exhibited in Court

pondent and Mr. C. Mwami does not have a

itriation. This Claim, therefore, fails and it is

NITIVE DAMAGES FOR SHOCK, TRAUMA,

EMBARRASSMENT AND HUMILIATION

No evidence was

Complainants. Th

CONCLUSION
From the Judgmer
1. Claim for Wr

and we order

Salary as Cq
interest at sh
May 2014 (D:

equally presented to support this Claim by the

e Claim fails and it is dismissed.

1t, we make the following Orders:

ongful Dismissal by the Complainants succeeds
that each Complainant be paid three (3) months’
ympensatory Damages. This award will attract
ort term Commercial Bank lending rates from 5th

ate of filling of Notice of Complaint) until the date
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of Judgment
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, thereafter, at the current lending rates as

determined by the Bank of Zambia from time to time until full

settlement.

2. The claim for repatriation is dismissed.

3. The claim

embarrassme

4. We award co:!

5. Parties inforrn
within 30 daj

Delivered thj

HON. E. C. KATAI
MEMBER

for punitive damages for shock, trauma,

»nt and humiliation is dismissed.
5ts to the Complainants.

ned of the Right to Appeal to the Court of Appeal

yS.

M. SAL
HIGH COURT|JUDGE

MEMBER




