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JUDGMNEMNT '

¢

Chatll. Je s; d'ltvuindb;hc Judgacnf of iho-court. :

Case rcfcrrod to: ; RN SSEVY :
(1). William v. Linnit [1951] 1. All ER 278

Thls i{s an appeal by the appellant ag.inst tha ngh
Court decision dismissing his claim for damages for loss _
of his motor vehicle, a Toyota Land Crulser reglstratlon No :
BD 3723. ; g e <ol - N

Briefly the case was thnt ‘on 30th Stbtenbcr 1933. the
appellant was a traveller and was received into the ;
respondent's hotel together with his goods and the said land
cruiser and he obtained sleeping accommodation at the '
respondent's hotel. While the appellant was staying at the
respondent's hotel the land cruiser which was parked ln_tnq |
car park provided by the respondent's hotel'gbt stolen and
the sald vehicle has never been recoversd. A report was made
to the Zambia Police and the Zambia Police never succeeded 1n
recovering the vehicle. The High Court after hearing ° .‘
evidence from the parties came to the conclusion that the
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vehicle had not been stolen. ‘The High court based-its - _
decision on the fact that the general receipt given to, him “f
had been issued long after the date of the alleged. theft of=:
the vehicle on the premises and that the plaintiff did not
explain or call evidence on the two dates and that the
recelipt left the trial court in some grave doubt.v

The appellant put up one main ground of appeal The.f
ground was that the learned trial judge erred in law. in '
holding that the land cruiser had not been stolen from the hw
defendant's premises.-"Before proceeding with the appeal the
respondent's advocates applied for leave to have ‘the
judgment varied so as to read that the notice exhibited in
the car park completely relieved the respondent of its ,f
liability for the loss of the appellant's motor vehicle or
alternatively. limited its liability to the extent of - K60 00_
only. This variation was ‘also the ground of. the cross-
appeal which the respondent filed. (The ground, advanced
in the cross=~appeal. is thatAthe'notice_exhipited,in_the,car;d
park completely relieved the respondent of liability for 5
the loss of the vehicle or alternatively limited fts
liability to the extent of K60 only. During the hearing of
the appeal Mr. Kinariwala, counsel for the . respondent made
an appiication for leave to have the Judgment varied ) In
the course of the arguments in support of. the application
Mr. Kinariwala conceded that on the evidence before the
trial court the judge should have.come .to the conclusion
that-the vehicle had been stolen.. He. conceded that the '
trial judge had looked at the date of the receipt document
without getting clarification or calling for more evidence .
as to the date of the receipt, receipt No., M11445 Byb :
consent the application was. granted and Judgment amended es f
prayed, and the court granted Mr. Kinariwala leave to
cross-appeal against the finding on liability in view of the A
fact that the respondent's hotel- had put up a notice: in the
car park which notice completely relieved the respondent
of liability for loss of the appellant's motor. vehicle and
in the alternative that the liability was limited to the
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_extent of K60 only. Mr. Kinariwala shbmlttad'tn Subportf,fif

of ground in the cross-appeal that the notice which was:' = .
displayed in the respondent's car park expressed limitation
on the respondent's strict ltability which the respondent . -
was by law permitted to make in the case of a car park where
there was an obvious risk of theft. He argued that the =
appellant did admit in the lower court that he read the
notice in the car park and as such he had'been'put'on'hl;‘J
guard and that if the appellant, despite raid;ng the7pot1qc a
displayed in the cgr'park. decided to pdrk..heAdid so;it*h;;
own peril and risk of-Toss by theft and l1iability should fall
on him and not on the respondent, The learned counsel relied
on the dissenting judgment of Lord Denning in the case of -
William vs Linnit where at page 293, Lord Denning said:

. *Tha notice in such cases is not contractual, It is a limitation’
which the innkeeper is allowed to put on his strict 1iability, :
because of the obvious risk involved {f the goods are put in that
place, It takes the place, so that the innkeeper is not liable as
and insurer in respect of it, but anly for negligance, * Apply the
principles of those old cases to the present case. The car: park at
the Red Gate Inn was at leist as unsafe as ony outer yard, -
It the wole of one side open to the st a {

a safe place. There was no attendant theve, nor would you expect
one &t a small road-side imn Ifke this. It was obviously no safer
than a street parking place. In short, even if there was no
notice up there, it was not place shere anyone could reasonably.
suppose that the inn-keaper took full responsibility on himself

for cars that were left there, clally during the hows of .
darkness. But there was, In fact, a notics. The innkeeper had
put up a notice in a sultable and prominent place, quite plain

for ayone to read If he cose todosor . - ¢ o

A ALk ¥
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I think that, following the old cases, that notice wes effective to protect

" the frvkeeper from his strict liability. It is true that the notice did not
operate as a contract - at any rate, not in the case of the plaintiff, who
came by night and did not read {t, but the plaintiff cannot make anything
of that, because he never made a contract by which he put the car there, He -
naver told the innkeeper 1t was there at all. If he had asked the innkeeper -
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LF M car would bo safle thare, the inckesper might well have sald, -

just as the innkeeper did in Brand v. Glasse (15): "if you ulsh

to undertake the charge of your car, yunﬂtukih*eitlnua

ﬂegamwﬂdllhmatmbﬂaftmlm.wm l

ot be responsible. nmlsamtlmwmmid\wsﬂutl

mtwpasihlefa-ﬂncarwk.‘ , gl
Mr. Kineriwala argued that in the present case thera 1:?&*&%;
enough evidence to show that the defendant had displcyed &
distinct notice In the car park informing the clients at thcj
hotel that he would not be rGSponsibla for thefts of the Y b
vehicles, The learned counael urged the court to take :
judicial notice that Ln Zanbia theft of motor vehicles: is so
rampant that 2 sar s not safu if it 1s parked at one‘s owft
house, He submitted that in such circumstnncos one cannot -
expect a hote]l to be responsible for car theft from Its y
premises. Mr. Kinariwala furthor submitted that the R
defendant was relleved of 11ability by displayiag the notica
in the car park and he further argued that llahlllty if any~
Was rtstrlcted to K80 only» : :

Counsel for tne appellant Hr‘ Lwatula abuudoned i,_
other grounds of appeal in view.of the fagt that by consent
Judgment had been entered in. favour of the appellant’ !n |
respect of the theft of motor vahicle. He. houevar. :
submitted that the Hotels Act does not have provisioas to
allow the Hotals in Zapbia to limit or exclude ltablllty.

He &rgued that the hotel regulations wh!ch were made undar
Hotels Act contravengd Hotels Act in that' the Mlnlster whn
made the regulations did not hcve pawer to ncke such

- regulations by. statutory Iﬂstrument.. Hr, Luatula argued
that sn innkeeper's l1iability was governed- by comnun Taw.

- He relied on Halsbury Laws of sngland 4th Editlon Vol. 2t on
page 630 prnvldes. ' s o o W gadientnd

Mﬂmdmw: 1mmv. AL oomun low an imkesper
was liable for the loss of goods hrought to his inn by any traveller.
even if he were only sesking temporary refirestmant, it the strict
Hability of a hotel proprietor, as an
unu:uuuahrsfa~utn:nuuﬂm;u:nnn&ukntns
mummmmm oﬂ’u‘lld)iltylmrredbyhmwmmpect
topmatym l. prqum a hote] i not liable as .
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mtyewtm(i)atﬂetﬂmofﬁelmwdm
sleeping accommdation at the hotel had been engaged for the
tavella'aﬂ(Z)ﬁnlossu'mommddﬂmﬂ\e
period comencing with the midnight immediately preceding, and’
ending with the midnight immediately folloudng a-period for
midithetravellemsag.mtutthemtelaﬂmitledto
Jaetheaoxmmdmuoxa:emeNL : .

He further relied on the case.of William vs Linnit already
referred to. - ‘ ~

On damages Mr. Luatula submitted that the court
should consider giving to the plaintiff the replacement o
value or {n the alternative the court should award the 'fmgi
plaintiff enough 1nterest to compensate him.— ¥ b

The case of Williams vs Linnit (1) is ar court of {
appeal decision. In that case the plaintiff was retUrning
hOme in his motor vehicle, stopped at the defendant's inn
and the plaintiff placed his car in the, car park. He had _
- drinks with friends. On leaving the inn an-hour later. ne,’;
found that his car had been stolen.. The car park consisted
of an area iIn front contiguous to the inn with a sign ' ﬁﬁﬂj
bearing the name of the hotel on. the side and: the following

notiCE. ' G 7 " O ) _‘ f b e ‘.-"l-.." ..; ‘ .'.4 A v':.: 71

"CarPe:k. Patrmsmly. Vd\iclesmahithedtoﬂlispmﬂm

place on condition that the proprietoar shall not be liable for

- loss of, or damage to, (a) any vehicle, (b) anything in, or on, or

-m,wdmtuuvdﬂcle.inmndrlossordmwbe

‘ caused, WLHL.PnpadMMr ; :

Ih an action by the plaintiff against the proprietor of the
inn for damages for the loss of the car it was held (i) In'
an action against an innkeeper for damages for the loss of
goods of a guest the owner of. the goods must prove that at
the time of the loss he was a traveller; (ii) although the
plaintiff was residing in the immedinte neighbourhood of the
inn and visited it merely. to take a drink, he was, none the
‘less, a traveller for the purpose of. establishing the
defendant's liability as an innkeeper at common law;
(iii) the car park being contiguous to- the fnn and one
in which a guest with a car was customarxly invited to
leave it, there being no evidence that any other

accommodation for cars was prov1ded by the inn, and it
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belng part of the defendant's normal, buslness to provida .ijf
accommodatlon for the cars of guests. the car park 'was .
within the "nospitiun' of the inns (1iv) the notlce txhiblted

in the car park did not ralieve the defandant's of his
llabll:ty. and therefore, the plaintiff was ontltlod to :
rocovor. Lord Dcnning dlsscntnd from finding ln (1v) abovc.g

Mr. Lwatula, counsel for the plaintiff ralicd on tho'3
decision of the Court of Appeal, and whereas Mr.. Klnarlwala}n
on bahalf of the respondent urged the court to- adopt the
reasoning of Lord Dannlng who dlssenbcd from. the Judgment
particularly on the questlon of nntice. Mra Klnarlwala S
argued that on the luthorlty of the Occupier's Llabl!lty Actf
the defendant could not be hnld ltnblo. ,j:,. e X

‘Me have cons!dered Mr. Klnarlwala s argument rqgarding‘
the application of the Occuplers L!ability Act, and. we. are of}
the view that the Act is nqt relevant to the present cnse.
The facts of this case ‘have brought the matter within. the )
law relating to the lnnkeepers. Mr.: Klnarluala further urged,
the court to take Judiclal notice .that in Zambia theft of had
motor vehlcle is so rampant that it would be unreasonable for
hotels to be held reSponslble for. parklng by. guests QLT i s
travellers. We would: only like to observe thnt the law has'“
now been changad to completely protect innkeepers or hotel
owners from such 1lability by Act Ne, 27 of 1987. Mr.: :
Kinariwala's argument has therefore been tnken cnre of by the;
the enactment; but this-enactment came after thls case had
taken place. The Act does not oparate retrospectively since
thera is no provision to that effect. At the time of . . ..
nct!on the Act in question was the Hotels Act Cap. 251 of the_
laws of Zambla. This Act did not limit or restrlct llablIXty
of the Hotels, Accordtnq to the decision in Hilliams and :

Linnit's (1) case the 1iability of the. innkeepers was a-

strict one. Mr, Kinariwala urged the court to adopt Lord
Denning ] argument. We have consldered Mr, Klnarluala e
arguments and Mr. Lwatula S arguments and we have considered
all the authorities relied upon: by the learned counsel and
we have come to a firm concluslon that at common law: the

l“/7'.00.‘ -
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liability of the innkeeper was an absolute one.

The facts in this case clearly showed that the car
park {n questlon was part of the hotel premises and formed
part of the hospitium., The arguments put forward in Lord 4
Denning's dissenting judgment cannot apply to this case sincel
the facts are not similar. In the Williams vs Linnit's (1)
case the plaintiff stoppad only at the place. ‘had some dr!nks;
and in strict sense the plaintiff was not a lodger or a e
resident of the:hotel but the court of Appeal. found that he
was a traveller and found in his favour. - In the prgsent ;asc‘
the plaintiff was a resident of the hotel.;-ﬂe'parkedjthd i
car on the premises which formed part of the hotel. :He was
given a disc by the agents of the hotel. The security men
were employed to.guard or to man the gates. These fccts
clearly showed that the car park was part of the. hotel &l
premlses. We cannot, with great respect, therefora in tha
present case agree with the sentiments expressed by Lord
Denning or follow his argument about limttation of lxability..
There is nothing in the facts to make us declde otherulse j
from the established common law apout 1nnkeapcr:. Ne; find"\“

. therefore that the notice exhibited in the car park area did;

not relieve the respondent from this llabillty and we f!nd
for the plalntiff.

--.E“
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As raegards damages Mr. Kin riwali'sdbﬁiﬁtéd that -
damages were limited to K60 only.| It appears Nr.: Kxnariwala'
relied on the provisions of the Occupiers Liability Act.
This Act is not relevant to this }ase. He find the damages‘u'
are not limited to K60. The evidence regardlng the ‘car was

~adduced in the lower court and the plaintiff spent about

UsS. $12,000 to purchase the vehiﬁle in issue,,‘At that_;lme'l
that money was equivalent to K30,800. ' At the time of the ° '
trial the cost of the same car ha risen {o_thZ,OOD;, Mr.
Lwvatula submitted that "~ - he be awarded a replacement "
value or alternatively enough interest to compensate him. ol
We have considered these arguments and we have taken intu‘
account the cost of the car at the time of the trial. :
The plaintiff is therefore awarded a sum of K147,000 with =
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| interest from the date of judgment at 15% per annum, The”ff?;
\ o : plaintiff 1s also awarded ‘costs both in the lower court. X
and here. Costs shall be taxed:in event of default, . {':;ﬁ
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