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HIDLANDS (PHOSTEERS LIMITED Appellant
Vs . '
n_.__v R_& PATEL, AND OTHERS Respondeats

Coran) Sakely, Chirws and Huzysubs, m.s
20h July and .932.%2252@922&.1993.
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This is an appaal against & Juwigment of m mgn com dlsmumq m

; appuuant'a application for a new tenancy at Stand No, 469 “C°, Cairo road,

Lusaka, for & period of six years from 180 August 1991 with provisions for
annual revisus of mnt and an ﬂﬂtlm to renev in 19‘37‘ :

The drief facts leadmg to tuo apml are mt. m muam. m been
and is still carrying on Ms business at 5tand Bo. 469 'C" Calro road, Lusaka,
since 1357, They promptly pald rant for all the years. On ?th January, 1991,
the oppellant recefved a notice to vacate tha premlses, On 27th Juneg, 1991
the appellant filed #n mucauon with ths court for a e Lenancy.

On tnusa brief facts, the learned trial juogo obsarved tmt the
application feil within the prov!stom of the Landliord m munt (Businass
Premtsas) Act Cap 440, ‘mamafber the-court set out ‘the mmm
provisions of Ssction 4 (1) (&) relating o coutinuation of tenmcy and
grams of new tenancy; Section § {1) (2) velating to termination of tenancy
by the Lendlord and tha provisivas of Section 10 (1) {2). {3) and {4)
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 relating to an order by court for grant of a new tenancy. The court found
- that Section 10 (3) of the Act limited 1ts powers unless subsaction (4)
&plisd, The court noted that he application had been made five nonths
and nearly three weeks after the notice to quit had been served on the
sppellant and that the prescrided pariod of not "sare than four months”
had not beeh corplled with, The court also noted that oo appiication
for leave to apply out of timg as raquim ta;v Secum 10 (4) of Cap
440 had been wade. C e : ; -

he court concluded that the application fajled for non compliance with
the muory provisions of Section 10 (3) of Cap 440 m declined w
conslder the matter any funner. y g

Two grounds of appeal were flled nml,v. that m lumu trm xudge
erred in holding that Section 10 (3) of Gap 440 had limited the court’s ~
powar unless subsection {4) of the sume Act dpplied and that_ the learnad
trial judgs erred by not considering the polots in ﬂn mul md _
appellant’s advocate’s submissions. s

Arguing the appeal bafore us, Hr. Sikots o mzf of m lppellm
pointed out that the main point in issue was whather the umllant should
have bean allowed to 4rgue thalv case in view of the pmmm of Section
§& (3) of Cap 44D, He submittad that the respondent nmng fatled to roise
an ghjaction ot the aarliast oppertunity until the suhlinlon staga, the
Soprt should have decided the applicetion on merit, Counsel further
submitted that the court Raving allowed the sppellant to m his case,
1t should be assumed by inference that leave had deen granted, particularly
that there Is no specific procedurs et out for making an application under
Section 10 (4) of Cap 440, He polnted out that the delay ia the prasent cass
was only for ono month and twanty days and that on the face of the record,
sufficient reasons for the delay had been shown. Hr. Sikota mform: this
court that the satter having been heard and argued, this court was ‘compatent
to sither decide it on merlt or raalt It o the High Court for thet court to
datermine whothar a new tenancy should s granted, M. Stkota lamented that
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the appellent should not be made to suffer dus to & technical misteke
. brought about by his edvocate. :

M. Shazwana on behalf of the respondents polnted out that the fssue
tn tha appeal was short in that §t was comuon cause that the application
for the now tenancy hud bosn made efter the tine Hmit specified io -
Section 10 had expired, Ho Submitted that the terms of Section 10 (3)
wera not only specific but mandatory. He pointed out that the only
axcaptions are contained in Section 10 (4) which requiras that surfficient
reasons for the dalay aust ba glven bafore & court can grant leave, Nr.
Shamwana wondered wiy the advocete for the appellant did not apply for
leave to Tile application out of time when the matter wAS rajsed tbmm
balatedly. According to counsal the couﬂ. in this aat.ter, ln m shsence

of an application for leave, had no alternative dut to hold m-.- Section
10 {3) had not been complied with, He subnittad that for the awollant to
succeed, he must show on record that he had given sufficient reasons for
the delay. ¥r. Shamwana further submitted that the pmlslm of Section '
10 (4) of Cap 430 can caly be exercised by an epplicant who. should show
sufficient reasons and not at the court's own motion, He potrmﬂ out
that thera was no application and no sufficient reasons gmn An the
instant case. In the circumstances, he submitted that the court was not
competent to exercise its discretion. MNr, Shamvana also pointed out that
the issue wos not that the appellant was a good tenant or aot and that
putting the blame on the lawyer who acted for the appauam: could not
as3ist the appeliant at this stage. He submitted fnrt!m‘ that this court
is not competent to dateramine the appsal on werit as it was fimited io
deal with the matter on whether or ot the learnad trial judge was right
to dismiss the appifcation for non complisnce with m pmialona of
Section 10 of Cep 440, - :

We have carefully examined m Jumnt of thu u-m cnurt. lt. is
common cause that the application for a new tenancy mm on a pmcadural

ground of naving been mads out of time and there mmg bun no appifcation
' 3 ‘Inno ) :
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magde for lesve to apply for the grant of iﬂ few tensncy out of time,
Bection 10 {3) of the Landlord and Tanant (msiness Pmlm) Act Cap 440
veads o5 followsie

"0 (3) subject te the provisions nf*subseat.tm {4) no
 application under sybsaction (1) of Saction () shall
bg mmrmmd unless £t is made not less than two
months ROr more than foup mopths after giving the
~ Jandlords notice undep Section 5 or as the case may
be after msking of the tenants request for # new umr.'

, Sectica 4 m proyides for the continuetion of tenancy and m mm &
of @ new tenancy on application by a tensot: It was not in dispute fn the -
"predent appesl that the appellant applied for a new temsncy afser one month
and twanty days after the spacified period of "....not 1ess than two months’
or mora than four months after giving the 1andiord notictesesss®s The words
of subssction {3) make it mandatory that the application be made withia the.
prescrided pericd, The words are ..eesse N0 Spplication f[&}.‘.!l shall be
ehtartained unless it is made not less than two moaths or move than four
HONENS seeae™s The exceptions to subsaction {3) of Sactlon 10 sra found
in subsection (4J of thae same Jection which readsie

*4 Tmmwmrwfﬂctmmmmmmu
it thinks Tit, permit a tenant to apply to tpc court for
& haw tenancy undar subsection {1} nfmmnd. |
notwithatanding that the application is m udu mma
the perlod specified dn sudsection ul‘ &

s subsactton by the use of tha word “may" gms a coun a tuscrmon.
The exercise of this disqr&t‘.:m bowavar 1§ dmudem on *sufficient reason”

-~ baing shown by an application why the application is being made ocut of time,

The fact that one had been & good tenant cannot 4n oup view be a sufficient
peason. for granting an eppiicant leave to apply out 'of time. He sre gnable
- 10 agree with Hre Sikota that we must assume that leava had been granted
y 'J, s -



beuuse the mr.tar tiad bean heard and fully argued befm the court. The
sltuauon wauld have been different had the appellant mxm for leave and
given regaons for baing out of time even at the tail end of the case, This
they did not do. Thare {5 no basls Tor us to assume reasens for the
appaliant having made the applicition out of time.

Wo agree with Mr. Shamwana that the provisions of Section 10 (3) (4)
are not only specific and clear but also mandatory. The question of the
sppellant's advocates having made a technical mistake dozs not arise and
i3 not & sufficlent reason.” »

This appes) 1s dismissed with costs. ' e
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