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JUDGRERT

Cnalla, J.5. delivered the judgment of the court.

Tha appellants ware »rasecutad on four counts of surder and
wara convicted, Initially they ware chargad with five mors others
who were acquitled.

The particulsrs of the first count were that thay murdered
3ernard Makonkaulws (n Luanshya of 10th Septemher 1991, The
particulers of the second count were that they wurdered on 1ith
September, 1991 in Luanshys Danny Xalungs. The particulars of the
third ¢ount wera that on 12th day of Septesber 1931 at Lusnshya
murdered Dason Lukonde. The particuldrs of the fourth count wera
that they murderad on 13th September 1991 Edward Hamainde. Thay
were sentenced to death on ail four counts.

Arfefiy the prosecution's case was that between 10th and 13th
Saptember 1991 at Luanshya on the Zopperbelt, the daceased persons
mentiongd in the particulars of the offence had disappeared, The
relatives made reports to the police. The investigations revealed
that the deceased nhad been Kkilled and had deen buried in the
house In HWalale compound. The iavestigdations oproved that the
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house was deing occupled Dy the sopollants and the bodies of the
daceased persons were exhuwred from  that house, Invastigat lons
furthar raveaied that the clothes and some items belonging to the
daceased cersons wera recoverad cither from the house or farm
and other places with the halp of the appellants, After & langthy
trial the learnad tria) Judga found that the prosaecution had
grovad the <¢ase against the appellants. Ha found that the
prosecution case was waak In respect of the othar five accused and
ha acquitted the other fiva, Ye¢ convicted the thres accused
persons and imposed a mandatory death sentence.

The appellants have appealad sgainst both cosvictians and
sentencaes. Mr. Munthal]l on behalf of the appellants has submjtted
one major lground of appeal, The ground s that the learnsd tria]
Judge misdirected himsalf (n convicting the appellants by drawing
tnference of gquilty from the circusstantlal evidence which wes
sanifastly week, The counsel has srgued that the apnsllants were
convicted on murder basically on circumstantisl evidence, Thera
was N0 svideaca according to his argument to show whara, when and
by whose hands the deceasad met thelr deaths. He has argued that
the prosecution did particularise tnha dates when the deceased
pargons dind but there wes no evidence on the dates of deaths,
Ha has argued that (he evidonce did not show how and whan ine
appellants killed tha daceased persons. He has further attacked
the canclusion of the lsarnaed trial judge that the three appellants
ware in occupstion of the nouse number 438 of Malsle coapound. He
has argued that the learnad trisl judge erred in drawing the
inferance that since the three appellants were in occupation of
the house they ware all guilty of the offence. The counsal has
submitted thet the learned trial judge on occupation of the house
relisd on the evidence of Pds 1, 3 and 3. Ha has submitted that the
evidence of all thres witnessas on the occupation of the house was
very weak and that 1t was wrong for the lesrned trial Judge to
raly on that evidence since P! naver mada any mention of the
number of the house, The counsel furthar submitted that Pt hlasalf
had sald in his evidence that hs had not basn taken to tha named
house before, Thne lasrned coungel wonderad how the learmed trial
jutlge couid raly on tha evidence of such 2 witnass. The learned
counsal sudaittad that PWI did not mention the numbar of the

/3. L] onouse'



« J3 -

hovsa. HMr, Munthali further submitted that PW3 did not mention
tng numder of the housa, Mr. Munthall has argued that in his Judgment
the learqed trial judge partially ralipd on the evidence of the
witnesgses Phs § and 9. {o his judgment the learned trial Judge
rajected some of thelr avidence in respect of some of the accused
persons who were acguited, He submitted tnat 1Y was dangercus for
the learnad trial Judge to rely on their evidente which {mpiicated
the three appellants. The learned counsel further submitted that
the sppelliants in their defence have denied occupying that housae.
e has argued that A2 was staying at the farm, she used oaly
to coms to the house occasionally, Mr. Munthell arguad that it was
wrong for any trial judge to asccept that the three appellants were
occuping the house. I{ was wrong furthar for information to talk
about gpecitic dates since thygre was nn evidence that the appellants
were in occupaticn.of the housér . Mr. Munthali then dealt with
spacific appelliaats. He started with the third anppallasnt.

Mz has esrgued thet the third appeliant was convicted on the
ground that he was seen pushing & wheglbarrow and that he was putting
on shaes of one of the deceased ¥r, Chikonde. Me has argued that
that czontredictory aevidemce of the recovery of tha wheelbarrow
cane from PRE and PW/. He has argusd that they were talking about
the whealbarrow which was found out side the house., On the shoes
Hr. Munthall submitted that the shoes were too small for hip and he
was asked (o try them on in court and were found to de too small.
It was therefors wrong for the lgarned trial judge 10 have drawm the
iafarence of guilt from thosc facts.

As reqards tho second appallamt Mr. Bunthali talking on the
gvidenca of PMs & and 12 whose evidence on which the learnad trial
judge based his conviction, the evidence wag that PN3 and PW12 had
gone to Chitwi farm with Al and A2 where soma property was recovered.
Tha appellant denied having accompanind M8 and PW12, He has
argued that the appellant aaintained thet it was Bornard Les: who
took the police to Chitwi Yarm, He has arguad that the evidence
linking 22 and A3 was very sheky for the laarned trial fudge to
draw an inference of guilt. He has arguad that avidence of
PH4 ought 0 have heen dismissad, He further arqued thal the
evidence of PN3 should have been totally disagreed with by the
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iearned trial judge. He further arguad that the prosecution fallad
in 1ts duty in not nolding the identification parade. #Mr, Munthall
furthar argued that the learned trial judge should hava ast rolled
on the avidence of P12 on the racovery of ihe 1tems and should
haye not drewn the infereonce of quiit from the evidence of P12
in respact of At and A2,

The laarned Assistant Senfor Stata Advocstas Mr, Twumesi
supoorted the convictions on the ground that the evidence against
the three appellants was overwhelming., On the house (n Walale
compound the Jearnsd counsel submitted that {t wes clear that the
throa appallants were in occupation. The avidanca to that effect
was provided by Ms 1, 3, 7, and 8. The evidence of thaese
witnesses in 4 nut 3dell was that they kmaw the occupants of the
house in question and thst the appellants were staying In that
nouse and ware known Dy the witnesset. Mr. Twumasi submitlad that
the avidance of PHS a neighdour, knew tha occupants of the house
since he had stayed with tha second appeliant for three ywars,
Mr, Twumasi further submitied that whnn the incident Nhappened the
vitness kngw which house they were talking about, even if they
did not sention tha house number. The witnesses spokg only about
una house in Yalsle compound from shere the bodies ware exhumed.

Mr, Twumasi then dealt with individual appeliants, As
regards Al the lasrnad counsel srgued that the appallant was at: the
Rouse where the bodias were exiumed., Tha first appallant went round
and oicked the kKeys to the room where the bDodies were exhimsed, e
plckad the keys which used to open the house. The counssl wondered
if he was not staying at the house, how was ha qoing to know where
the keys wera being Rapt. Thare was further ovidence on the
pehaviour of the first appalisnt when he was agked by the 20lice
about conducting a search {n the house. The first appeilsnt knew
that there was somethiay wrong in the house. e Knew thare was
sometinling terrible which had token place [nside the house. The
first eappallant's behaviour, the learned counsel argued, clearly
showed that Al knew what was inside the house., The learned (ounsel
refarred to the guestion of laading the police to the farm. Hr.
Twumasi arguad that the first appallant led the police to the farm

whera propertiss which belongad tn the deceasad persons were
recoverad,
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As regards the sacond appellant, . Twumas! sudmiited that
the avidence was vary clear, The satond sppallant was the owngr
of tha house whars the dodies wara exhused. [n sddition the sacend
spnaliant was found Widing at the farm, lalar she lad the aailce
to the racovery of tha items particulary the idantity zard, M,
Twumasi further arqued thet 1L was nol true that tha nolice ware
fad to the farm hy a parson Calied Dasa, T™he police were led
to the farm by At and A2, Mn AY Mr, Twymagi arqued that the
evidance which connectad tha third 2onellent was the question of
shoas and wnealdarrow, A3 was sgen coming with a whaslbarrow
carrying & 25kg bag, That whealbarrow was [deatifiad as delonging
tn one of the deceased psrsons,  HMr. Twumas! subsitied that PHiZ
had testified In the lower zourt thnat {2 was A3 whd was coming
with the whaeldarrow, That whealbarrow was xnidited, It was
the whaelbarrow which was seen with A3,  On the shoss Mr. Twumas!
arguad thet A3 wes seen wild the shoes although they were tight.
e pudmitted further that there was a palr uf khekhl tergusars found
with A}, these trousers bhelonged tn one of the deceasad parsons,
Mr. Twomsaszi in his fina! submission urged the court not to Jdismjss
tha evidenca of PW4, He malintained that the eyidence of Pué
which was not challenged clearly brought cut more made of what the
appellents were doing. Wr. Twumasi maintained that tha avidence
of PHE clsarly made circusstantial evidence vary strong. The
svicenca showed thal the deceased persons were stranglad, The
postmorten reports showed that the deceased parsons were strangled.
That is what PWd's evidence showsd.

Ye have considered the evidence in the court balow. e have
considared the submisslions of Hath the Principal Lagal Aid Counsel
#r. Munthali and the Assistant Senfor 5tate Advocate ®r, 5.6,
Twumasi. We have further considered the Judgaent of the learned
trial judje. Mr, Munthall has complalned that the prosecution
had not particularisad the dates when tha dedmased persons died.
He has argued thet thera was no evidence to show tha datas on which
deaths occurred.,  The prosecution led evidence on how the deceased
parsons mentioned in tne four counts disappeared. Feporis wore
aade 10 the police. After the polifce made investigatinas the
dacsasad podies wers found buriad in 2 house In Kalale, The Yodles
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were axhuned gnd wers fdentified later by the reltatives. TYhe macical
reapores showed that those doceased persons dled as a result of
deing stranglad. The evidence was not {n dispuie that those
paopla hat gone missing and were found duried in the house. Tiha
bodias were axhumed. The postmortem raeoorts proved that thay had
peen strangled. The prosecution therefors provad that the decsased
persons suffared violent deaths after disappearing from thelir homes
and their deaths were not natural. Hr, Muathall's argusent
therefore fails. The dates when the Jdeceasad persons disappearsd
werz known and their bodies were finaslly exhumed from the house in
walale compound and tha medical reports proved that they had died
of violant deaths., Tha prosecution evidence further proved that
the nhouse whare bodies were axhumed selongad to A2 and that Az and
A3 wera oparsons who had Deen staying there, The prosecution
witnessas who tastified about the house in Walale compound nad
known the three appellants for a long time and had seen them
staying In the hoose whare bodies were axhumed, Mp, Munthali
argued that none of tha wiltnaszsas mentioned the numbar of the
house, Dut the avidence of the prosecution witnesses showad that
there wara only talking about ome house where the bodiez were
exhumad and that house was occuplied by AY, A2 and A3, Apart
fron the occupation of the housa thare s evidance connecling aach
of the appeilants, The first appellant when confronted hy the
pulice knew whers the kays wera., He picked the keys to the house
and to the rpom where the bodies waera axhumed, When the police
wantad to search the house the behsviour of At showed that he
knew that thare was something wreong (n tha house. There Is the
gvidence of him leading the pollice 10 the farm where some proparties
belonging to the decedsad persons were recovarad, As  ragards
AZ the evidence proved that the hause helonged to A2. Sha led the
police to recover some [tams Including a national registration
cargd belonging to one of the decessed parsons. There was &lso0
avidenca of A2 leading the pelice to the farsm where soma goods
balonging to the decaased parsons wers recoverad, Thore was
avidance {8 the lower court to connect A3, He wes seen carrying
a wheelbarrow belonging to one of the decassed oersons. He wag
turther seen wearing shoes slthough thay ware proved to de tight
which baionged to ona of the Jdaceasad persons. He was Further
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found with a pair of trousars Dalonging to one of the deceassed
persons.

Congidering all the places of evidence, we are satisfied
that the circusmstantial avidence adduced by the state had only
produced one infgrence and thls inference s that the three
aopeliants ware part of the people who committed the crime. The
circumgiantiel evidence is 30 strong that {t has taken the matter
out of mare conjectura and has 19ft us to draw only ome infarsace
of guilt, The learned trial Jjudge considered the circumstentiai
avidence before him and he concluded that the threa appelisnts
wara qullt of the offence, Wa agrer with his conclusion,
The appeals gainst conviction are dismissed,

As regards sentences there were no aitigating circumsstances.
The appeals sgalnst sentences are heraby dismissed,
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