IN_THE SUPREME COURT OF ZAMBIA 5CZ APPEALS RUS. 94 TO 96 of 93
HOLDEN AT LUSAKA

(CRIMINAL JURISDICTION)
BETWEEDN:

MWANSA CHBANDIKA APPELLANTS
JOSEPH CHILUWA
DAN1EL CROTA
va
THE PEOPLE RESPONDENT

Coram: Sakala, Chirwe eamd Muzyamba JJJ.S at Ndela on
Scth December }993.

For the Appellsnts: Mr. J.F. Silva, Assistent Senior Legal
Aid Counsel

For the Respondent: Mrae. M. Sitali, Aesistent Seanior State
Advocate

JUDGHMENT

Chirwa J.S. delivered the judgment of the court,

The three appellents were convicted on one ceunt of
Aggravated Robbery contrary to section 294(1l) of the Penal
Code. The particulars ware thst the three on 3rd day of
September 1992 at Kabwe in the Kabwe District of the Central
Province of the Repudblic of Zambia robbed one Mathews Mwanza
of K9,000 cash end et or immediately before such robbery did
or threatened to use sctual violence to the said Mathews
Mwanza. Upon their convietion they were each sentemced te
15 years imprisenment with hard labour. They are now appesl-
ing to this court sgainst both the convictions and senteunce.

in srguing the appeal on behalt of the sppellant, Mr.
S1ilva advanced two main grounds of appeal. The first being
that the ingredients of the offence, that of violence or
threats to use violence had not been proved on the evidence.
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He drew the difference between violence and furce. He
srgued that the legislature intended that violence ot
threats to uee violence should be proved and in this
particular case there was & mere struggle which he
submitted was mere force not violence. +The second ground
mainly centred vm the identification of the second ana
third appellants. He submitted thet the evidence of the
identification of PWs 3 and 4 who ahould have been treated
48 puspects was unsatisfactory. uUn behalf of the State
Mre. Siteli does not support the convictions of the second
and third appellsnts. This is 2 proper course taken by
the btate in view of the insufficient evidence against them
and we agree with her submission. We therefore allow the
appeals of the second and third appellanta,

Coming to the conviction of the first appellant,
Mrs. Sitali in supporting the conviction submitted that the
identification cannot be faulted in thet the complainant and
the appellant himeelf iknew each other very well and also the
circumstances of his arrest drew some stromng corroborstion
of the identification by PW3 who testified that on the day
of the robbery he did witness the trobbery, hence altbhough bhe
was in detention for one week he led the appellants to the
residonce of the appellant and on seeing PW3 the first
appellant took to his heels. OUn the evidence before us,
having put an alibi which unfortunately he took upon himseli
to prove it, but in the process disappiroved it by his own
witnese and with cthe proper identification Ly the complainant
and the identifications by PWs 3 and 4, we are satisfied tLhax
there is overwhelming evidence against him upon which the
learned trial judge could convict. We therefore confirm the
conviction of the first appellant, dismiss his appeal against
the conviction and 88 regards to sentence he was sentenced to
the minimum sentence allowed by lew and 88 such there cannot
be an appeal ageinst that minimum sentence,
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The appeal against sentence 1s dismissed.
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