IN THE SUPREME COURT uF ZAM3IA 3CZ Appeal do. 102 of 1333

AOLDEN AT NDOLA

{(Criminal Jurisdiction)

BETHEEN:

WILLTAHA MHELWA Appellant
Vs
THE PEOPLE Respondent

Coram: 3weupe, J.C.J., Challa and Chirwa, JJ.3.
In 7th September, 1993

For the Appellant: #Mr. Munthali, Principal Legal Ai{d Counsel
For the Respondent: Mr., Bwara, Assistant Senjor State Advocate,

JUDGMENT

Bwaupe, 0.C.J. delivered judgment of the Court.
Cases referred to:

(1) Tulu -y- The People (1977) IR at Page 151, Lines 1 - 12

The apoellant was charged with murder contrary to Section 200
of the Penal Code. The particulars being that he, on August Z, 1992
at (abwe murdered Safineti Mfundaula. He was trisd, convicted and
sentenced to 15 years imprisomment with hard labour. He now appeals
to this court against conviction only.

The facts of this case were to the effect that on the day in
quastion the appellant and the daceased were seen drinkiang beer
together at a beer party, PWi who was coming from the bheer party at
which the appallant was seen holding the deceased in her arm pit
heard the appellant saying to tha deceased "let us go you are drunk."
¥hen PH1 asked the appellant where he was taking the deceased the
latter said he was taking the deceased to her home. PH1 passed and
went away. The following day PW1 was approached by P43 who asked
nim If P¥1 had seen his mother the deceased. PW1 told P43 that in
the avening he had seen the deceased with Mr. Mwelwa, the appellant
now in this case who said he was taklng her to her house. PuW1 said
he then showed PH3 the path the deceasad and the appellant had taken,
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pu2, Village Chairman at whose house the beer party was, sald that
nhe was approached by PWI who said he had not seen his mother since
the previous day. P43 told him that when he, P43, followed the path which
PH1 had shown hin he found at a certain place where the deceasad
had fallen, one chitenge material and a head dress. PH2 asked PU3
to check carefully where he found the materials. PW3 went back
and returned crying and said he found nis mother dead. Then PWZ2
went with him and others to the scene and at the scene he noticed
where they had branched off the path, where she fell down and
fte saw some torn Knicker and torn peticoat. PW2 also noticed
some bruises because she was being dragged through thorn bushes.
The dress she was wearing had dlood stains and the injuries on the
head and face. They went hack to PW2's house and thera sent for
the appellantand at 1600 hours PNZ went to report the matter o the
Police Station. P2WZ further said under cross-examination that he
saw the deceased and the appellant leaving the deer party together and
that the appellant and the deceased used to be seen together at
drinking places.

PH2 the son of tha deceased sald that on the 2nd August, 1992
he went to visit his friend and when he came back in the evening
ne noticed that his mother was not at home. The next day, when
he found that his wmother had not returned, he went to look for her.
ile approachad PW1 who gave him some information which made him
follow the path he was shown and eventually found the body of nhis
mother in the garden where she was allegedly dragged. He observed
that she had swollen legs, bruises on the face andblood in the
ears.

PW4 said that on instruction of PW2 he went to the flishing
camp where he aporehended the appellant. He said he did not
sea the appellant and deceased together at the beer party but when
he asked the appellant about the deceased the appellant admitted
to have moved with her from the beer party and that both were
drunk,

In his evidence in defence the appellant said that on the day
in question he went to the home of PW2 where the beer party was held.
He pought some beer and went to join his friends., They sat in the

shelter where other groups were sitting. They were there from

3/..9.00 hours
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3,00 hours to 12 hours whan the bear got flnisned} 42 then left
tha place and went home. The following day he went to Lusanfwa
Fisning Camp to buy Fish., It was there that four youths apprehended
hiw saying he was wantad by PW2, the Chairman. On arrival he was
padly beaten by the 4 youths and the Police Officers. After that the
drunken Police Gfficers took him to the Police STation, He denied
any knowledge of this offence saying that on the material day he
did not see the deceased at the baar party and denied having
«nown the deceased befare,

The learned Principal Legal Aid Counsel, Mr. Munthali filed
one ground of appeal which was to the effect that the learned trial
Judge misdirected himself by drawing an inference of guilt from
circumstantial evidence which was wmanifestly weak. He vividly argued
and argued with wuch force that the appellant was convicted of murder
on circumstancial evidence which the trial judge rejoicingly daclared
sufficient to draw an inference of guilt. He relied on the evidence
of PW1 and PW2 to the effect that the appellant was the last person
seen with the deceased, He submitted that the inference of guilt In
those circumstances is untenable, He referred the court to ZULU ¥S
THE PEOPLE(1). He said the case cited was on all fours with tha
present case and conviction of the appallant for murder cannot in the
circumstances be upheld,

The learned Senior Advocate supported the conviction, said
Zulu's case s distinquishable from the instant case fn that Zulu
was last seen wlith the deceased he gave an explanation of how he came
to sustain the {njuries he had which evidence was accepted by the
prosecution,

We have carefully considerad the evidence before the Court
below and the submissions advanced by the learned Princinal Legal
Ald Counsal, We agree with the findings of the court in Zulu's
case that it is a weakness paculiar to circumstancial evidence
that by {ts very nature it i{s not direct proof of the matter at
issue bul rather its proof of facts not in issue but relevant
to the facts in issue and from which an infaerence of the facts in

4/4eo.. 155U may
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issue may ba drawn, In this case thare was no direct evidence that
the appellant killed the deceased. There was however, circumstancial
syidence that PH2 saw tha appellant and the deceased leaving the
beer party together and evidence PWi gave that he saw the app2llant
holding the deceased in her armpil and heard the appellant sayling

to the deceased "let us go you are drunk". And that when PW1 asked
the appellant where he was taking the deceased the appellant replied
he was taking her to her house. 3ut the deceased never reacned her
house and she was found dead along the path PW1 saw the appellant
and deceased going. On this established fact the lsarned trial

judge drew an inference, The appellant's defence was total dental.
He denied that he ever saw the deceased at this baer party and
denjed he had ever XKnown the deceased at all.

e have considered the case of Zulu cited and wa agree with
the learned Counsel, #r., Gwara that that case is distinguisnable
from the case at nand. It is distinguishable in that, in Zulu's case,
he (Zulu) gave an aexplanation that he sustained the injury at work which
explanation was not rebutted by the prosecution. In the instant case
the appallant's explanation is a total denlal of facts deposed by PW1
and PW2. We are of the view that Zulu's case is not in all fours
with the facts established in the case at nand and we have ng reason to
hold otherwise., The appellant was last sean with the deceased by PH{
and PW2 and the appellant has not given an explanantion how he
parted company with the deceased.

For the foregoing reasons it is our considered view that the
circumstancial evidence recefved at the trial was tenable and safe
and we can with confidence say that the danger of arroneious
inference was neither here nor there. e find the conviction safe and
satisfactory and consaquently uphold the learned trial judge.

The appellant was sented to 15 years {mprisonment with hard
labour on the ground that he had drunk some beer at the time,
The question that has exercised our minds is whether or not drunkness
wouldprovide extenuating circumstances so as to come within the
ambit of Act 3 of 1390, HWe are of the view that if anything drunkenness
is an aygravating circumstance, not extenuating circumstance.



Fifteen years imprisonment with hard labour was therafore based on

a wrong principle and canaot be allowed to stand. 4e set {t aside
and direct that the appellant should suffer a sentence of deatnh,

the appellant ba hanged by his neck until he dies. We however, pray
that this is a proper case for Mr. President to exercise his
prerogative of mercy on the appeliant.

B. K. 3weupe M, 5. Chatla
DEPUTY CHIEF JUSTICE SUPREME COURY JUDGE

.. Chirwa
SUPREME COURT JUDGE




5C2 Appeal do. 33 of 19223
IN THE SYPREMT COURT OF 7aM31A
HOLDEN AT LUSAKA

(Civi! Jurisdiction)

3ETME TN

VILLAGE HEADMAN rMANAMBINYI Appallant
(ALTIAS DICHSOH 4WANSALA)
and
ZAMBIA CONSOLIDATFED COPPER AINES Respondent
LIMITED

Coram: Bweupe, D.C.J. Sakela and Chirwa, J43.5
On 2nd Septesiber, 1593

Far the Anpellant: i4r. Nosiku Kawanambulu of Nosiku Kawanambulu & Co.
For the Respondent: Hr. E.4.5. 53ifanu, ZiCM Legal lounsel

JUDGMENT

Bweupe, D.C.J. delivered the judgwent of the Court

This Is 3n aspeal against tne decision of the learned
Aigh Court Judge allowing tho 2ppeal against tha decision of the
l2arned District wgistrar striking out the defendant's statement
of defence on account that it did not disclose triable issues.

The appellant has filed and argued four grounds of appeal.
The learned Counsel for the appellant, Mr. Kawanambulu has argued
that the Defendant's defence {s bad and consaquently coes not raise
triable issues,

Hr. Sifanu on the othar hand, nas argued thai trianle

135uas haye heepn raisad winich would entitla the Tourt to order tnat
tho case should ornceed to trial.

Ya do not intand ta dwell upon all the arJussoats rais2d
out suffica it to say tnat we nave carefully considarad e dareng:
filed and arguments sudbmitted for and 33ainst and, Lakipg ints

2/ «ceacoount the



account the totality of the matters pleaded such as ownership of the
land, matters disclosed but not disposed of in the Subordinate Court
judgment relied upon, we are of the view that triable issues have
been adequately raised.

Having therefore heard the appellant's Counsel and
considering the Plaintiff's statement of claim and the Defendant's
defence we are of the view that triable issues have manifested in
this case for the parties to proceed with the trial. We have no
reason to upset the judgment of the court below.

In the circumstances, the appeal is dismissed and direct
that the case must proceed in the usual way that ts as the order of
direction has already been made, that order should be followed.

B. K. 3weupa E. L. Sakala
DEPYUTY CHIRF JUSTICE SUPREME COURT JUDGE

D. K. Chirwa
SUPREME COURT JUDGE




