APPEAL NO. 42 OF 1993

- IN THE SUPREME COURT OF ZAMBIA
HOLDEN AT LUSAKA
(Civil Jurisdiction)

BETHEEN: LAKE DELICATESSEN LIMITED APPELLANT
AND | |
NORTHMEAD PROPERTIES.LIMITED = RESPONDENT

CORM1: Gandner,.- Sakala and Chiria JJJS.. ; =
25th Novenber, 1993 A

S.S. Phiri of S.S. Phiri and Company appeared for the appé;lant.

R.M. Simeza of RMA Chongwe and Company appeared for the réSpondent.
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Gardner J.S. delivered the judgment of the court.
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This is an appeal from a Judgment of a High Court”refuslng an interim
injunction and granting an order for possession of premises at Nort@mead,
Lusaka. :

The facts of the case are that the respondent let the premises in
question to tha appellant and on 25th August, 1988 the réspondent ser&ed
proper notice to quit requiring the appellant to vacaté the premises at the
expiry of six months from that date. The appellant did not yacate the
premises on that date nor did it give notice within two months as required
notifying the respondent whether or not it was willing to qucate {hepremises.
No application was made by the appellant for a new tenancyigjﬂowever. on the
11th September, 1990 the appellant and the respondent.ghﬁefed;into an
agreement whereby the appellant acknowledged that the'fenancy had expired and
agreed that the landlord should have vacant possession Qflthé pramises on the
3ist March, 1991, It was agreed that the appellant would pay K30,000.00 rent
par month and it was provided that no payment would be méde'for the ldkt thre
months period, it being understood that the tenant would use that period for
decorating the premises before giving up possession. ‘ :

' The appellant did not give up possession as agreed and the reSpondent
then threatened to evict the tenant from the premises.
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Tiee vanand Liden appliad o e court for an iuturim iDJUHLtiﬂﬂ co prevent suc
svdetion.  The learaad orial Judgs on an inter: pur&es heariag wade an order
Inslicating Lot fne 3ppallant was not eatitled To an 1njuncziun.aud prasumabl
saying that thy rospondent was entitied Lo an order for posseasion of the
prenisas.  Tie laarned trial Judge died and the partdes cume Lefore angtﬁer“
Judge of wne iigh Court To clerify the ruling thet nad been made. Clarifica-~
vion of sech ruling was made Dy granting possession of th2 pramises to th=
respondeat. ’ L . e

The 3ppellant nad eppealed agalist the order for possession on the
grounds that the tenant was uot & mers liceased of the pfemlses but that the
ayreenent of tha 11th of Septembar created a tenancy of the promises, and the
Dy section 2u of tie radlord and Tenant (ausiness Premlses) Act, it snould a'
void in so far as it purported to preciude the tenant from making an ' :
application for a naw teaancy. In reply to Mr. Phiri's argumsats to tais
arfect dir. Simeza on denall of the ra-penaent arguad that, after thn ortginal
notice ©o quit was ylven, the appallant did not glwe ﬂotice tnat It wauld not
comply with the notice Lo qult nor did it make an apvltcattan far a new tenan
Ha maintained thal it was clear that the agreement datad-the 11th September.
1930 was a amere licence by virtue of the provision that the OCLUP&IIOH for th
last three donths would be free of charge wnfle tne appelrant reﬁecofvteﬁ the
premises prior io vacating the pramises. R : e
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8r. Phirl argued that tha agreement created a tenancy so that tne

/ provisxonb of tie Act apply including the rignt of the tenant to apply for a

new tenaicy.

learned trial judge should not nave maﬂe &n ardar unden Or&er 20 Rule i1 af t
Rules of the Supreme Court Practice (Tha White Book). tNg sllp rule, on the
ground that the Tirst learned judge could not have 1ntended o grant
possassion because the issue of possession was not before tne court. The
first learmed judge specifically indicated that he iﬂtendgg that his order
sheuld be final and the second judge ruled that it was his intenziou 1o
fxualisn all poussible proceedings Detween the parties. Io ‘this effect he sai
that it could e assumad that the respondent would couuter—claim for an order
for cossession ad it was proper to construe ;he firs;.jngnent as meaning
Lo deal with thls issue. e agree with the sehtimeﬁtsztﬁatiiz is better to
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to deal with all issues in order to bring litfyation'to én:appropfiate 2nd,

and, in this case, tie second learned judge was entitled to construe the
Tirst learued julye's iotentions as he did. Ia the event, all the legal

argum2nts have been canvassed and It is now for inhis court-in its Tturn to
say Chat 1T is better thav all {ssues should be finalised at this stage.
ne second ground of appeal is dismissed.

The courts will always construe agreenmentsrelating to rent controlled
pra ises sirlctly in order eniprevent the evasion of the provisions of the
Rent Acls, and, for tiis purpose, saction 20 of tne Landlord and Tenant
(Dusiness Premises) Act would e implemented if the courts were to consider
that an agreament between parties was & mers shain arrived at by collusion in
order to prevent the act applying. fowever, in thils case, when tho parties
entered into tie agreement dated the 11th September, 1990, it was intended
that there should be a surrender of .the premises leased by the appeilant.'
Tids surrender was effected by the grant of a licence for the last three
months of the period of occupation when no payment was to be made and the
occupation was to be used solely for the purpose of redecorating the premises.
The arrangement here between the parties was not entered into at the begimnint
of a proposed lease but at the end of one. The intention of - the parties to
oring the lease Lo an end was genuine and was entered into by both parties
after advice by their lawyers. The granting of a licence for the last three
months of occupation effectively terminated the prevxuus t$nancy (if 1t had
not Deen bDrought to an end already) and entitled the respandent to an order
for possession. -73“ ' : j

For the reasons we have given, the appeal is dlsmissed and it is orderL
that the appellant deliver-up possession of the premlses to the respondent on
or before 31st January, 1994, Costs to the respondent._. Vol
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