'IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 40 OF 1993

HOLDEN AT LUSAKA
(Civil Jurisdiction)

BETWEEN: YOUSUF MUSA APPELLANT
And

A.S. ITOHALA RESPONDENT f
_-;:,_,}'\ ’ N ‘

Coram: Gardner, Sakala and Chaila JJs.,
31st August, 1993

M. Sikatana of Veritas Chambers appeared for the appellant.
E.B. Muansa of EBM Chambers appeared for the respondent.
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JUDGHMENT 3

Gardner J.5. delivered the judgment of the court.
| This is an appeal from a judgment of the ngh Court granting a claim in
ian originating notice of motion that a caveat on property plot No. 1069 Lusaka

'E'l .."-. [

should remain in favour of the respondent. :”ﬁug~

f The history of the case is that the respondent agreed to purchase the

plot from one Dudhia but before the transaction could be completed the then :

‘vendor indicated that he was not satisfied wlth the method 1n wnicn the purchase: !

intended to pay the purchase price and it was agreed between the parties that

the contract would be cancelled and the deposit be repald’ to the purchaser.

Prior to the cancellation of this contract the respondent'had‘entered a caveat

against the nroperty as intending purchaser. After the capgeiletiddh,of the

contract the respondent enterad a further caveat agajnst the‘propepty still as

intending purchaser but he maintainad thatnow he had an optipn to purchase the
2l sinennn
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proparty as the landlord had said that he intended to s21l the probérty to a
relative but if that sale did not take place the respondent could have {irst
refuszl, The property was then soid to the sppellant and the appallant made -
application to the Registrar of Lends and Deeds to have the latest caveat
removed from the reglistry. In support of this applicafibh the evidence of the
original contract having been cancelled by signed consent of the respondent wa:
put bafore the Registrar andugg cancelled the caveat. Because the respondent
felt that ha still nhad an entltlément under the option to purchase which;he-
alleged he applied to the High Court to have the cavéaﬁate-éntered on the

ragister.

The learned trial judge having heard the pafties found.thct.no
opportunity had been given t£o the raspondent o put his.ver§ionﬁof:faét§ of'th
casa to the Registrar of Lands and Deeds. In consequence the rules of naturai
justice had not been 7ollowed because the principle of a;&??gi£érem'partenmf
applied. He therefora, orderad that the caveat should bégréstored to the

register.

In this court, on our oWn motion; aé raised'the”hueStian as to whether

'ﬁénsa on behalf of

.,.g.a

the allaged option to purchase had pegn in writing. Mr.
the respond#nt conceded that the option had not been in uriting but he maintai
that under section 76 of Lands Deeds Registry Act the respandent had an intere

in respect of which a caveat could be entered ag&!nst the landr

Mr. Sikatana mainteined that as there was no contract fn weiting in
respect of the option, there was no legal interest whtch could be enterod as &
caveat, He are quite satisfled that the legal 1nterest referred 1o In section
76 of the Act is an enforcedble interest, and, as a matter relating to an

interest in land, such enforceable {nterest must be evidenced by a note or: a

3/....
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ma&orandum in writing in accordance with section 4 of the Statu2 of Frauds.

It follows therefora, that although the learned trial judje was
correct when he safd thet the respondent had aot had an opportunity to put his
case before the Registrar of Lands and Deeds there was In fact np case ubich
ha could have put., The respondent maver had & Iegsl interest wiich could

have bean enterad as a’causatﬂeg_the land.

In view of what wo have sald this appeal is allowed. The judgoent of
the itlgh Court is set 3side and the caveat reforrdd to-in this actlon shall
remain Struck off by tne Rﬂgietrar of Lands and nswds.

It has beea drawn to aur attention that there is a furtwer caveat x*'
entered against this property in respact of an actton unlch tne rasponaent NQd
Sbraught against ¥essrs Oudhla and COmpany. who were the dafenda%ts :n tha
court below and who were advocatas actiag for all partles. “11 xauld epp&ar ‘
to us that the regpondent couid not possibly claim speclflc performanca against
Hessrs Sudnla and Conpany because they ware ngt the-uwnars gf the property. It
is tharafore | possible that the Registrar, upon hearing the parties. may decxd
that tha latest cevest should not remain on the property. 1]?;1fjf

Costs of this appoal will follow the evant.

8. T. GARDHER B Lo SARALA . © :: scmxu




