IN THE SUPREME COURT OF ZAMBIA Appeal Hoe 85 of 1953
HOLDER AT LUSARA G

{Civil Jurisdiction)

CHIBOTE FARMS LIRITED Appalant
and o e
BUCCANEER PHODUCTS LIMITED  Respondent

Coram; Sakala, Chirwa and Huzyamba  JId.S.
gth November and 33t0.08Ce0N88evs+0 1933

Hre E.de Shamgany 5C of Shomwana and Covpany, for tha appellant,
fire M.k. Maketo of Christopher, Russell Cook 8§ Company, for the respondent,

JUDGHENT

Sakala J5., delivered the judgment of the court.

Case referrad to: Duly Hoters {(Zambia) Lid and another ¥ Livingstone
Hotor Assemblary Ltd (1) SCZ Judgment 172 of 1986,

This is an eppeal against & judgment of the High Court in which the High
Gourt awarded the ruspondent damages equivalent 3o ihe total cost of
procuring new or similar vehicles today, less the advance of X383,209
and the actual cost Incurred by the sppsllant in duty sales tax and
letter of credit establishment in securing the two vehicles In dispute.
The damages ware to be assessed by the Deputy Registrar,

For convealence we shall refer to the Qﬁp&llmﬁ 13 ttm dé\?endmt and to
the respondent as the plaintiff which they were In the court below, .

The facts accepted by the learned teisl judge were that the defendant
company had entersd iato a contract of sale of msat products te a buyer
in the Republic of Angola. Following upon that Contract the defendant
conpany approaches the plaintiff cowpany, which was also a dealer in
meat. products, and requested it to supply the defendant company
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processed maat products to meet the order of the Contract for the
buyer in Aagola, According to the evidence which was also accepted
by the learned trial judge, the plaintiff company agresd o supply
the processed maat products on terms thal once the consignoent had
peen paid for by the buyer in Angola; the defandant company would
ware avallable to the piamtfff company a portion of the foreign
dxchanga resiised from the FIfty percent rantetion ;s.chgﬁe far the
purchase of twa specific motor venicles end the plaiaviff company
wixtld pay the kwacha cover for the sald foreign exchange.

JL was comnon cause that sysquanl to the agressent with the defendent
company, orders ware placed by the plalntiff cospany through Hobile
Hotors Zambia Limited to Toyota Motors Corporstion of Tokye, Japen for
the purchase of twe spacific motor vehicles with speciflc accessories.
On or around 12th June 1589, the defeéndant company entered into a
Toyota Landcruiser Registration Ro. AAJ 5204 Engine Bo.216711 and one
Toyota Hilux Registration No, AAJ 5205 Englne No, 2048081, The
consideration for the Seld Contract was the smount in kwacha required
10 cover the gortlon of the foraign exchange promised by the defendant
company to the plaintiff compeny. Subsequent to the Contract the
defendant company raised letters of credit through its bankers the
Reridien Bank Zawbia Limfted Yor tha purchase of the said two motor
vehicies ordered by the plaintiff company. The platntiff compeny
subsequently pald the sum of K383,208,00 being the kwacha cover
requived for the purchase of the seid tewo motor venicles which
representad the platntiff's share of the foreign exchange from the
defendant's Angolan Coatract, Due to forelgn exchange fluctuations
the defendant company informed the plelatiff company that the kwacha
cover for the plalntiff®s share of the forelgn exchange had risen to .
the su of K1,459,560.00. The plaintiff company sgreed to pay the
difference. Accarding to the evidence the defendant company subsequently
refused, fallad or neglectad to complete the Contract of Sale,
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The foregoing facts as already dbserved were not 1o dispute and were accepted iy the
learmed trial jude as proved, Tie court Tound that on P totality of the evidence
bafore it, the plaintiff had sroved on & calawe of probabilities that there uas &
Contract betweony it 3t the defiendant comany for the sale of meat prodcts to the -
defendant corpany o condition that the defersiant corbany would avail to the plalmiff
conpany Tesnty-Five pervent of the furelgn exchargs W be eamed for the imort of 1he
vihiclas in dispate, The court further acceptad that goon the arrival of the Ho
vehicles fn the cauntyy, they were offered to the plaintiff Company &t 4 higher cost
than that ordgimadly sgrend, This, the cawrt found, was & cosplete brguch of coabract
on the part of the defandent coapany,

T court noted thet te plaintAFF company prayed for specific parfonmance of the
fomtrast with ©e defandant; I coserved that spscific perfomance is an aquitable:
ranedy granted et the dissretion of the courl and clted with &provel the wonds of
Hargarvy and Beer; Seadls Principles of Bguity wwumatms?smm
Jearnad author statads-

“Jurisdiction in specific perfomence s bussd on the
inadequancy of the remedy ot lae snud 50 3¢ follows ag
& gereral peinciple thet equity will not inticfer shere
dames at law will give a party the fll copansation
1o wiich he i entitied and will gt hiss e @ position
 as beneficlal to him ag 4F the agresent hadbesn
specifically performed,"

Tte Jeamed trial Judge chservd thwt fron the facts of the case the whicles In disoute
were nxeived by the defendant company In danuary / February 1980 sove than o years
by the tize the judguent was being delivered. The feamed trial juke further noted.
that by that 2ime the vehicles must have depreciatied considerably shareby 1o onder
sprcific parformance would mesn the platatifT cxpany ending up with second hand
vehicles, She faund that the mature of the case was such that danges would adequately
corpensate the plalntiff comay. Acawdingly, she sade an order that the
defendant coapany should pay the platatiff company damages
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aguivalent to the tolal cost of grocuring new sisilar vehiClas. today,
less advance and the actual ¢ost incurred by the defendant company for
cuty sales tax amd letters of credit establishmant i securing the two
vehicles., As already sald these dasages were to be sssassed by the
Depaty Registrar, Costs were awarded Lo the plaintiff company.

From the three grounds of éﬁgeel as well ag fros the sppelisat's heads
af  arguuent; 1T 15 quite clear tw us that the appellantts attack of the
igarued trial Sudge's juduyment S ¢entred on the conteation that the
{indlugs and the conclusions are aul suoportad Oy the sanner the
plaintiff company pleaded 185 case. The andorsemant on the writ of
sunaons reads as followss=

"iha Plalntiff's claim Is for {he spacific performance of &
contract of sale for a Toyota Laad Crulser and Toyota
dilux made on or arcund 12th Jung, 1389 and an
injunction restraining the Dafendant whethar by
itself or i1t's agents fraw disposing of,
taoperiog with or in say other way desling
or handiiag the said Woter vehicles peading
the determination of this action and other
such relief as the courb may grant asd costs.”

PARTICULARS
1. TOYOTA LANDCRUISER 2. TOYOTA HILUX 4X4 D/CAB
REGISTRATION HO. AAJ.5204 REGISTRATION HO. AAJ 5205
MODEL: Hods 7SRP-KR HODEL: LN 10GR-PRARS
© CHASSES #O. 0037850 CHASSIS HD. 0022087
ENGIVE 1. 1216711 ENGINE RO, 2046081

Paragraph twalve of the statemant of claim reads as follaws:-

*The plaintiff therafore ciaims for specific
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perforsance of & contract of sale of ona Toyota
Landeruizer Registration Ho, AAJSZ264 and Toyota
rihlux Reglstration Ro. AAJS205 to the plaiedift
shich contract was eitered Into in or about the
t2th June, 1889 AND dexages for breach of conbract
AND costs and interast at the ruling baak rate oo’
30y damages which may be awarded by the court.™

And pragraph twelve of the defence reads as followss~

"The venicies referred to 1n the statement of ¢lala
are orcinary gunds of commerce and are of no specisl
value and interast, Fufther or In the siternagive
the Defendant will contead that specific performance
is not the appropriate veaedy in that the wehicles of
8 siailar type are readily available on the opes
market. In the premises the Sefendant will contend
that an order for W specific delivery of me said
vahicles ought not ta be maden 5

The defeadant calipany's ihree gratmds of amai were that tae lagrned
trial judge erred da law in awarding to the plafnkiff damages equivalent
to the total cost of procuring new or similar vehicles today vhen infact
the plsintiti specivically prayed for specific performance 1o purchase
specific vehiclas with an injusction to restrain the defendant company
from selling the spacific vehicles; that the learned trial judge was
wi'ang fo award what she did in the absence of evidence to that fact;
and that the fearasd trial judge exceaded her powers that although

i discretion is given to the coury, the court can onlsf gch by the
evidence batore it.

In arguing the Yirst ground before us Wr. Shamvana contanded that the
plalntiff naving mada & specific clain for specific perforsence for the
sale of spacific venicles end having also endorsed the writ of susnions
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with a claie for an injunction it was & misdirection to sward dasages

in Jau of specific performance. Hr. Shaswana subaitted that wiere
specific performance is claisad together with an jajunction the
platntiff conpany could not in addition seek damages begauss, according
to bim, these claims are exqiusive and in the present case the plaintiff
cowpany asked for specific performanca for 8 specific item. iir. Shawsana
also contended Lhat, even sccepting for purposes of argument that this
was & proper case for specific performance, the learned trial judge
aisdirected harself by awardiag deosges equivalient to the purcihase of
new motor vehicles today basing the award on the authority of Duly motors
(Zosbia) Limiled and another ¥, Liviagstons Motor Assemblers Lid (1}
which was o case for a clalm of lass of a motar vehlcie and that what
was in is3ve was to put the plalatéff 1n a position be wduld have been

if the sperific motor venicle had not been lost. He further paiated

out that the claim In that casa was for damages and sot specific performanc

In the written heads of argument My, Shamwana pointed out that the clals’
for danages was not plsaded and nu evidence was led 1o clale damages In
lleu of delivery of specifi¢ motor vehicles; sobmitting that the judge
«as bound to make the ordars sought and could not refuse to make ag order
fOr spacific perforsance in the purported exercise of tha courts discretion:
powsrs.” According to counsel the evidence fn the present appeal showed
that the plaintiff ordered specific vehicles and it wes therefore proper
that specific performance should have been wrdered as the spec!fics made
the vehicles to be with & special valug. :

At this juncture wé take note that in the writien heads of argusent
counsal had in the alternative, _Indicated that this was not a case where
court could order specific perforsance because the motor vehicies in
guestion werd coumon itens of merchandise with no rare qualitiss nor baaut:

Mr, Shamwand concluded his argumants and submissions by informing the
court that the argusants and submissions on the First ground also covered
=.7I‘.~,i



grouads twn and thies,

in s brisf reply on behalf of the plaintiff company, Hr. Maketo
submitted that speciflc performance being an equitable remedy ifs
application {s limited by the fact of whethar danages would be an
sdequate remady ln & particuler case. According to Hr, Haketo even
though the plaindiff compsoy*s clajs was for specific motor vehicles,
it was clear Trom the fncepticn of the case that the courts vies was
that dasagas would be an adequate rewedy and for €nls reason the court
dig not grant the plaintiff company an fnterim injunction £t sought

at the commentemant of the action and only granted damages when the
plaintiff was successful at the end of the action,

founsel further submitted that the court baving decided that damages
wara an adequate remedy In this particular case it correctly adopied the
authority in tha Duly ¥otors {Zembla) Limited (f) case Dy ordering that
the defendant pay demages amcunting %o the prasest value of new siailar
vehicles.

¥& have very carefully examined the evidence on récord and the juttgmeni
of the learned trial judge. We have also comsidered the submissions by
both learnad counsel. ' '

We npote that the plaintiff company's claim as endorsed on the writ was for
speclfic performance and an injunction, On the facts of this cise we are
satisfied that at that time the plaintiff company was perfectly sntitled
to endorse the writ as it did, The plaintiff company bad. a centract of
sale with the defendant company for spectfic and identifiadle vehicles
which had arrived in Zawble. The defandant company refused, failed and
negiected %o daliver them, The appropriste action 1o take at that time,
in our view, was for specific performance and on injunction. The question
for damages for loss of the two vahjcles st that time had not in our view
arisan. The large part of Mr. Shamwans's submission agrees with this

conclusion,
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The major complaiat of Ar. Shaseans seens to be that the plaiatiff
coapany having made specific clajus for specific parformance and an
Injunction the court was not entitled b aeke an order for damages

as thase ware ot plesded for and for doing 50, the court misdirected
ivself. Tnis submission in our view ovarjooked two important things.
First, for rassons not on racdrd the court duriag the proceedings did
net graat an ordar for an interim fajoaction although accending to the
proceedings an applicakion was made,

Mr. Maketo from the bar informed the court that he was advised by Yhe
court not to procesd with the application for an iateria injuaciion.
Sacondly paragraph twalve of the statement of clalm {Supra} claimed for
specific performance "and™ danayes.

#r, Shaowana, whiie conceding that im practice damages are clsined &s an
alteraative to spedific pearformance he pofnted out that fa such event,

they sre exclusive ang In the present case it was wrong 10 claim specific
performance Sogether with darages, 1o our view ¥r. Shaewans®s argumant
would have had force had the court in the First place granted an nterim
order theredy presarving the status qou of the two vahiclas, Tais was not
the case here. We are prepared 1o accept that given the nature of the
items the subject of the claim, the claie for damages was. ia. the, alternative,
I his ovwa sybmissions Nr. Shanwana polntad sut that the court was bound
t0 grant the order for specific performance. indead the court was alive

to this fact Lut noted that at the time of the judgsent 1t was two yéars after
the defendant cospeny had teken possession of the vehicles. ' The court

was therefore correct %o s&y granting specific performance of the vahicles

in Question would have mzant tite plaintiff company ending up with segond
hand vahicles. The court was aiso alive to the fact that specific
perfornance was an equitable remedy granted at the discretion of the

court and thet its jurisdiction is based on the inadeguacy of the

remedy at laws
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The facts of the pressnt cage are, in wy own view & clesr example of
flagrant contmeliobs:.s disregard by the defendant company of the plaintiffts
rights. in pur view, at the time of this case, wotor vehicles in Zanbia
could not have been sald to have Dsen comuon aerchandize, It was
therefore reasonable at that time for the plafmtiff company to seek
specific performence but (nen the judpment came tog late. e agres

with the trial judge that the aature of the case at thal lue was

such that damages could adequately compensate the plaintsff company.

He find no Dasis {0 disturd the lower court’s fudgment.

his sppeal Is therafore dismissed with costs to be taxed in defauit
of agreoment,

HALORESPOINDIDIRSDTARPINERTE O ON RGN
Ei;i S&k&la‘
SUPRERE CQURT JUDGE.,

REPVERP RSV SO NP LSSV P SR EAN NP S UGB
Doke Chiraa,
. SUPHEME COURT JUDGE.

BESHEPFAPH IR REN P RS AN SR LNEsnhER
M.bY Huzyanba,
SUPREAE COURT JUOSE.
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