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Muzyamba, J.S. delivered the judgment of the court
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This is an appeal against the award by the Deputy Registrar to the
appellant of K150,000 general damages and K60,000 axamplary damages for false
imprisonment. There is also a cross appzal against the award of exemplary damages.

The Facts of wais cass wara that Loy eppeliant nas lived in Zambia
sinc: 1951 anu 18 an estadlisnad resident witn busingss conceras In Lusaka. Ou

,
21st may, 1990 some ImmigratiOn Officials visited nis office and I=ft & messag:
Lildl Ne Was wanied at ne'ﬂqmﬂgratxon Headquarters.  He waat tiers «f 15,00 nours
on e same Gy 2ad saw Mr. {iuluinba wio served him witd & deportation order signed

N\
by the minister of Hoime Affairs. Mo wes lator doteiasd av Lusaks Contrel Peison.
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daile ia prison he filed a habeks COrpus &ppiicaiion, which was 1o D3 42ard O
13th Juae, 1990, but, before thes, e was, on 11ch Ju, 1990 at 18.00 nours,
~ei2ased From prisod. No reasons wers given for his raleasa.  O0a 15th Hay, 1581
A COMMeNCRY i GCrLilt dgainsi £he ALZOrdey-Genaral For camages For ualswful
deportation, Fals2 imprisommeai ¢ wirongful blacking of inis bank dccounts. The
Sitate d1d #A0¢ appaair L0 Lie wrll Of sumnons «iG by Liavz of gie court tne apprilant,
0 26th Juie, 1991 eatorod judgmeas o defauin of gporar.ica for dainggss io bu
asses.le Tiz2a o aotice of ussessueit of damages ratusiadle on 17:in Seplanbar,
1991 was filad o &a July, 1581, oerore tng coldry day, e appeligal, on 23rd
Jguly, 192§ servie upon tae raspoad2ad 4 Staiomens of clalm claiming, inter alig,
sXSHpidary Gallcges.
fir. Kawaaibuli, 0as Flieu Lires growswds of appeal.

To Thatd bne award of g2oecal ¢ad <xemplarvy demages was, i
Jaw, orooaeous 148 D0al 00 P2aS0d 01 T3dSOAS Ware glvan
18 G Jucgmeit (o Show winy &id fow the Daputy Registirar
SfrIVeT al e Figuras e gwardau,

=

2. Toat 102 aWeddl oF geiered domagas was grossly i1nadeguaia
Naviag regaka 10 N2 Clrrumsie s of wa wppellanits
areasi, dei2atiod, Lo gixXioiy sufferad aad cbove il the
lafialion in Zamdig today.

Mat the Bapuly Regisivar's cWess of oxamplery Gamoeuas wWas

Y
°

alsn jasdzquats wod Wroag is privcipla.

da e FIFSL oid socond growkids, 19 S0 Fev as Losy Do relats o
gearitsl  damages, Mr. Kaweeambulu subeiciowd (oob oy Dapuiy Registrar gave
Peasons for awardiag i apoeiiznt Kid0,000 gosiral daemagas. Taal weXing  0ind
aCooUnL all Ti: CIvcumsts ites of wite daiaaiios e Fugure of KIS0,000 was a
2POOUS  SstlMele OF wikl  Cie oppeliast ougnt Lo Have Dee:  awaraed. i
Considucriag L avora of K5,000 ia 1855 1.4 &8 Puioa Cas2 (i) wiose faces e
Atk Case, wene Laking a0 account ihe pecing

Ui

4LN0sT 0% wll Fours wio) whe pra
WFI3LIea @it Gevaillebiun OF A2 waCae SinCy 1824, o0 award of K14 wiltion 1w
Sikd Curcunsances of Litls case woudd 0L nave D22 BIrRasOtablo,

</
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In response, vir. Kinariwaia submitted that the fact that the Depuiy
Registrar did not givs reasoins For arriving at K150,000 ¢id noi mean Lhat he did
not take iato account all the relevant circumstances surrounding ihe detention.
While conceding tnat inflation snould be takan iato account wheon assessing damages,
ne submitbad thal the court should also baear ia mind that the value of the kwacha
was now uaraglistic. That it was artificial. That even if the court was to Fing
that Uhe circumstencos of Lhis cuse were more serious than those found in the
Paton Case (1) ihe award of K150,000 was stili adequate.
in tne Chisulo Case (2} ai pagz 81 tnais court said:-

"An appellats court wiil nol interfers with an assassment

of damages uvalass s loer court ias Aisappranended L2

facis G misepplict the law or thwore tie daineges arz SO

nign or $o low as to be an oatirely ervonous ostimate of

the damagss to whicor tae plaiatiff is proporly =atitled".
Our attzation has bevn drawin Lo the similarilty in Fects of this cus$e aad thosa of
the Patoit Casc {1) in which damages of K5,000 were awardet. Pston, who was then
oydinarily residant ia Zambia was on 4th Novembar, §9588 sorved with a deportetion
order to leave Zambia via Liviagsioas. Hz left the Following day 4t 3 p.m. for
Salisbury now Harare. Tien, following tiie court of appeal decision oa 10tn January,
1967 in th: THIXTON casz, whose facts we do not intead to racita, Nis lawyor
contactat Paton and told nim that he wes not a prohibited immigrant <ud that g
was fFree Lo retura to Zambia if no wished,  Oa Sch March, 1957 at c<bout 09.30
pours ne arrivid in Lusaka. He was howaver void by an Immigration OFficer that
fiz was siill « pronibited Immigrant and iaspite of protests fie was driven to
Chivuadu sad given a notlce to cross the beldgs into the then Southsri Rhotoesia,
which h2 did. At the trial of his aciion the Stade concwbad that Paion had acquirvad
a rignt not to ba doported =ad the oaly question that ranained to be docidod was
wicther o ol ne was Fualsely imprisoned 4y the courss of his deportaiion and the
court found tnan a2 had bean Falsaly imorisoded during the poriod betwesin the
seitvice of e notice and the cime wisa the temporary pormit was issuszd and also
for the period he wdas removed Froi Lusaka Alvpert and diriven to Chirunuu, @ period
of no mor2 thait @ day. In the preseal case the appaliant was detainad For tweaty-
one days gand tne conditions of 1S detention bave bed neatly summad up by e,

Kawaaanbulu &l page 4 of the gppellant's ha2als of argument as Follows:-~
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“Tire facis ia this case related to baing arrested and

detatacd without affording him an opportunity Lo s

his wife, living ia an over crowdad place and sloeping

dear o toilet with the stonch coming from the toilet,

sleepiag on the Floor witn 1ight ¢n throughout the zight,

depression and gout resulting from stirassY,
There can bz a0 doubt that ihe circumstances of this case dars aors sarious than
ihose Found in the Paton case and thai had bLhe lewrnae Deputy Registrar tokon
into acount all the various and singuiar ugly fFostures of this case he would have
awardad the appellant a higher figura than he did. 42 would therefore agree with

Mr. Kawanambulu that the wwaeed of Ki150,000 was ai erronoous astimato and inadequatsd

Wo sal it aside.

We havi: considarad all the circumstances surrouaging th2 datention
of the appellant and all the cases cited befora us and we besr in mind that damagas
cannot be assassed 02 & per diem basis. We also not., from the ovideac: of David
Shinamwale Diagoma of Central Statistical UFFice, that, due to iaflation, what,
could fiave been purchasaed for K5,000 in 1968, whon the Paton case was decided,
would in 1991 cost K487,134-G0. Having regard o the High inflation that has
taken place siace the 2arlier awards this must bz refiected in later awards.
Although awards of damages must obviously be increased o reflsct the severs
mflaiion, it would be quit: uarealistic simply to multiply Foraor awards by Che
figuires produced by the Statisticel Office.  We must, in ithe same way as thos:
who award s&léry incr2asas, attampt €o arrive at figures that ere botn reasonable
and falie to all parties in the circumstaaces pirevailiag to-day. Mo hava dlready
indicaiad that damages for false imprisonmaal gre not calculated on o daily basis,
obut obviously iamprisonmant for twanty-one days 1S imuch more serious than For ong
day snd this must be reflectad in the award. In this case al ihe date of crial
the eppropriats award, teking into account iaflation, should hive been K400,000
and this is vhe figure we award the appellunt.

On the third and last grousnd of wppesl that tha award of
axemplary damages was inadequats and wrong in pirdaciple, #r. Kawanambulu submittad

5 -
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that exemplary domages were punitive and deterant ia naturz and therefore much
higher than general damages and should in any event be twice the amount of general
damages. That the award of Kd0,000 was therefore totally inadequate and wrong in
principle. He further submittod, in relation to the cross appeal, that exemplary
damages, not having been pleaded in the writ of summons and facts relied upon sat
out, should not have been awarded,®™that in Zambia, unlike ia England, there is no
specific rule of law which requires that examplary damages, like special damages,
be spocifically pleaded to be awardable. That such damages were an extension of
general damages and should be awardad in any case where it is proved that the
defendant acted in coutumelious disiegard of the plaiatiff's rights. He cited
the case of Kapwepwe (3) in support, wherein this court said, inter alia:-

“In Zambia exemplary damages may be awarded ia any case

where the defendaont has acted in contumelious disregard

of the plaintiff's rights".
He further submitted that the case of Eliya Mwanza (4) which came after the Kapwepwe
cas and which adopted the English practice that axemplary damages are not awardable
unless specifically pleaded was wrongly docided and should be reviewad. In that
case at page 80, Gardner, J.S. said:

“In this case a Claim for examplary damages
was not included in the statament of claim
and therafore such demages cannot be considered.

Mr. Kawanambulu went further and said that in any cas® these damages were pleaded
in the statement of claim served upoa thc respondsnt  befora the assessment.
Therefore that the Deputy Registrar was in order to award them.

In reply and arguing his cross appeal, Mr. Kinariwala submitted
that it was the practice in Zambia that to be awarded, exemplary damages should
be specifically pleaded and the facts relied upon set out. That apart from the
case of Eliya dwanza (4) cited by #r. Kawanambulu, this court, in the case of
Mpundu {5), restated the position that exemplary damages are awarded only where

they have becn specifically pleaded. He further submitted that the statement of
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claim in this case was irrelevant and irreguiar having been served after judgment
was entered.

We would readily agree with Mr. Kawanambulu that the High
Court Rules, Cap. 50 do not provide that wxemplary damages should be pleaded in a
writ. But then Section 10 of the High Court Act provides that whare our own
rules are silent on & mattor of procedure then the English rules shall apply and
Order 18 rule 8 subruie 6 R.S.C. Volume 1, (1988 Fdition) provides that a claim
for oxemplary damages must be specifically pleaded together with Facts relied
upon for such damages to be awardable and it is not uncommon in Zambia for a
statement of claim to accompany & writ. The same order 18 provides that the
object of the rule is to give the defendant Fair waraing of what is going to be
claimed with the reievant facts to be relied upon set out and thus to prevent a
surprise at the trial. And this is precisely what this court said in Mpundu case
(4). It was held there, at page 12 that usual, ordinary or general damages may
be generally pleaded, whereas unusual or special damages may not, as thesec must
be specifically pleaded in a statement of claim or where necessary in a counter
claim and must be proved, thareby showing the defendant the case he has to meet.
That in fact is the whole purpose of pleadings i.e. to narrow issucs and give the
defendant sufficient warning or notice of the case he will meet at the trial and
not pull oul surprises. We U0 not therefore agree with Mr. Kawanambulu that the
case of Eliya Mwanza {4) was wrongly decided. In our view, it sets cut good law
and practice that exemplory damages, te be awardable, must be specifically pleaded.
We would hasten hera to refer to the decision of this court in the other Kepwepwe
case (6) which was followed in the ctase of Mwiinde (7) that where there is any
aggravating conduct on the part of a defendant then the court should take into
account that conduct in awarding compensatory damages and that only if such
compensatory damages are iusufficlent to punish a particular dJdefendant should «

further sum be awarded as punitive or exemplary damages.

§ T i
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Witn regard to submissions on the statement of claim that was
served in this matter we would comment that the writ claims damages without setting
out the neads of such damages and the form of endorsement was entirelv proper.
In the ordinary way, a staiement of claim would follow in which general, special
and 1if aecessary, examplary damages could be set out. In this case, the fact
that judgment was signed before & statement of claiim became necassary does not
affect thehéppéilant's right to claim all damages which flow from the tortious
act. Itiis,xof course, usual for such datails to be set out in an affidavit and
at this stqgealphe statement. of claim was inappropriate. However, in as far as
the stateﬁéﬁt*bf claim gave aotice io the defendant of the details which were
going to qé;ﬁdiibefore the Depuly Rugistrar together with evidence on oath the
procedure édbﬁféh cannot ba said to be so improper as to defeat the plaiatiff's
claim for exemplary damages and we would therefore agree with Mr. Kawanambulu
that exemplary -damages could be awarded in this case. But having regard to our
comments in the Kapwepwe (6) and Mwiinde (7) cases that the aggravated clement
should be takén'into account in the final award of compensatory damages, this is

the course we have taken in this case.

For the foregoing reasons we would dismiss the cross appeal
with costs ia this couri and in the court below to the appellant to be taxed in

default of agrscement.

E.L. SAKALA
SUPREME COURT JUDGE

-------------------

D.K. CHIRWA
SUPREME COURT JUDGE




