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Bueupe. D.C.d. delivered the judgment of the cnurt_

The appellant, Bolingo Gesanda Matonge.iuaiftried and
convicted on an information charg!ng him with three counts of
of fences: Aggravated Robery contrary to Section 294 {1) of the Penal Code, ma
particulars of Count one being that he, on August 1, 1991 at Ndola.
Jointly and whilst acting togetier with other persons unknown did-
rob Katson Sichalwe of one bicycle valued at K3, 000 2003 In Count
2 the particulars being that, he, on August.5, 1991 at Ndola je!ntly
and whilst acting together with other persons unkggyn. did rob '
Luka Tembo of a bicycle valued at K5,000.00, Ihe “Third count
alleged that, he, on August 20, 1991 Jolntly anq whilst acttng
together with other persons unknown did rob Stashom Swala of one
bicycle valued at K5,000,00. Following his conv!ctlon the ‘appellant
was sentenced to 18 years Imprisonment with hard . labpur on ‘each
count to run concurrently. He now appeals to this court against
both convictions and sentencqs. ' it

The appellant argued 5 grounds of'appeél;‘fHe said the
learned High Court Comnissioner erred in baslng:thqéqpﬁvlction on
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the public identification of the robbery victims: That no weaponry
such as panga or gun or whip was found on the cppellant as recorded;
That no exhibit was racovered from him to make the identlficatlon
too much of a coincidence axcapt his’ own money X5,000.00; that the
evidence of PH4 was not corroborated: All the Police should have
dona was to record a statement frow a friend of PW4 who witnessed
the Incident. Tnis failure is a clear indication that the sppellant
is & wrongman; that the Commissionar errered in law in dismissing
the defence testimony as a pack of lles simply because he gave
thrae differsnt addrasses but in law it s3ys & person'may cheat on -
matters not related-to~ the case in issue and the address 15 not tho
subject of this case; and that the sentsnce of 18 years lmprisonmant
with had labour imposed is too severp constderlng the appallant's
age and health,

Brlefly tha prosecution evidence was this. ?HZ. Kaston

Sichalwe, a charcoal burner. who was 2 complatngnt in the f!rst
count, left his house in Kauama around 05,00 hours on. August &
1991 to go and coll=ct charcoal, At thot time he yas traveltlng on -’
a lumber bicycle whose value ha gavas as K3 ODG‘GO; ‘As-he was~
getting in Xaniki erex he was confronted by the accused uno energed
from the bush wielding a matchete (panga). The appellant aimad to’
strike PH2 with the Panga but he parricd 1t with the axa- which he
had and the appellant's panga dropped as a resulty -Then anather :
man emerged wielding a panga also. That other. man trled to strike
' PH2 also with the panga. PWZ fled and stopped at 8 dtstance. A
third man who had a gun 8lso ederged with the gun. The threg men
.then took PH2's bicycle. PU2 triad to go back but.the armed man
threatened to shoot him, As a result PW2 ran away and reportad the
matter to a Police Officer aanning a road block, In the conpany of
paramilitary Police Officers they went back to tha scene but as
they approached the appallant and his two frlends fled crossing the
border into Zalre.

L

9u3. Luka TEmbo a!so 8 chnrcoal burner. a complainant in
Count 2, left lis house at about 9.30 hours on August 5, 1991
going to collect charcosl in Kaniki area. He was uslng “his ‘Humber
bicycle valued at K5,000.00, Wunen going he used the route tnrough
Chichele Plantation along the Railway line, As he was cycling he
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was confronted by four men one of whom was the ‘appallant uhom he
tastified was the elderly man who oot hold of him. The appellant
had a panga or matchete and pit PH3 with 1% on the bridge of his
a0se and gn his 2lbow. AS & result PW3 begaa bleeding from the
nast and while this wias happening the three youngmen snatched the
oSlcycie from him dnd went «ith it towards th2 Zaire border, ihen
AU Irded to follow (ham the apoailant threatened to hit him with
the matchate and threw stones at him, PU3 reported the matter to
thae Police and ne was positive the appsllant ﬁas the parson who
attacked him with 3 panga. '

Pif, Complaisant In the third count qlso said that on

August 20, tQ“1 he left his house at 05.00 hours to go and look for
charcoal to buy. He was at the time using a gent's phoenix whose
value he put at X9,000.00. He was using tha fnﬂtelbetueen Kaniki
anz) Kawama,  As he was cycling na sou tha appellant who was armed
witha matchdt° or pangd emerge from behind the anti-hill. The
appellant ruyshed towards him wislding the matchete with which he
tried o hit him, PHY avolded it and in the process his blcycle e
fell down, Tarse more men then emergad from the bush.armed with
sticks, They also attecked him aad ene of ithem nit Pt with 2

stick whila the appellant it hinm with a panga on the haad.- Pt
managed to get hold of a stick and hit the appellant on the head
with it across hiv faca thersby injuring him. - PYS fled and weni
o reoort to Chinfuby Police Station. PHY was & am;gy and positively

certaln that tha sppzllant was one of those who attaéhnd and robbed
hin »1&0 nis dicycle. ‘ o h

A M4 told the court that on Sﬂptnmber lS. !991 he left his
homa arsund U3,00 hours to go to Xanikl areas who uarﬂ armed with
whips and pangas, The three men included the: apaellant. Two of
the men attacked r¥d and his friena with wnips. As a rasult PH4
shouied for assistance and luckily enough there wera $0m~ man,
neardy who hsard the shouts and rushed to the scene.: Bpan seeinj
this the anpDIXa1~ and his accomplices fled 1nt9 thn bush and
disappeared in the thicket. Among those uﬁu came 10 {heir assistance
wara W5 and Ps,. Hhen they.came. to the sgene they started Ioa&xng .
for the thraz nen who di*apaeared {nto tﬂe thicket. Twey subanJantly
came out of the 0iding and. 100X t0 their neels. PHY - PHb ¢ jage
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chase and managed to apprehend the appeliant?ﬁhilé the other two
managed to escape. On apprehanding the appellaht they took him to
Chifubu Police Station. P4 said that on their way-they'pisseﬁ
through Kawama Township where PW1-PU3 were attracted by the.nois=
people escorting the appellant were making, When PH1-PU3 went

there they recognised the appellant as one of those who robbed thim-
of their bicycles. PH4, PU5 and PW6 denied tnat tNe appellant 108§, e
apprehended Inside Zaire, B

, Appallant also gave evidence. ﬂe said that on the date

in question he left his house at Kukangaba in Zaire for Sakanya
_border post with a view ' to buy cooking ofl, He was about 200

meters inside Zaire fréh Zambfa border when he saw some people with
pangas - Two men, one armed wlth a panga and another with a hack-saw
‘ran towards him, When he saw this he got frigntened and decided to
run away but before he did that one man came out of the bush and
kicked him on- his leg and fall down as a result. Another came.and
struck him with a panga on his face and he fainted as. a resu!t.

The attackers got hold of him’and took him across the border to
Zambia where he heard people shouting’ "thief, theif. thiéf., Those
people bound his hands pehind his back and remoyed hls T, Shirt.

He was subsequently taken to Chifubu Police Statlon. ‘He denled he
he stole any of the complainants' bicycles, = ; AR

Mr. Stlva, Assistant Legal Afd bOUﬂSﬁl argued and argued
vividly that the circumstances ‘under ihick the appe&tant was fdentified
- was unsatisfactory. He sald the learned cOmmissianer erred on
basing the conviction on the public ldentiflcat!on by robbery
victims which was contrary to the judges Rules., He said the -
evidence taken on its totality does not prove the gullt of the
appellant beyond all reasonable doubt. The appellant was convlcted
on three counts of aggravated robbery allegedly commxtted on
different dates. In each count there was only one witness who two
months later saw a group of paople shouting "thief, thief" and they
identified the appellant. He said it was then the ‘victins reported
the matter to the Police on 20/9/81. He also attacked the evidence
of PH4. He sald if the appellant had attempted to steal PUH4's
- bicycle he should have been charged ulth attempted robbery but.he
uas not charged. The Police say there was insufficient evidance
which means that even in this particular case there was Insufficient
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evidence. He said evidence given by the appellant was rejected as

a pack of lies without considering whether or not PW1-3 were

making an honest mistake. He said the evidence of PW4 which the
learned Commissioner accepted had no relevancy to counts ¢ - 3 in
that the Police did not believe PW4's allegations. If the appellant
had been charged with attempted robbery that alone would have
strengthened the case for state.

Mr. Sewanyana, on the other hand, supported the conviction.
He said there was strong evidence that warranted the convictions.
Robberies took place during day ligint and the complainants and had
ample opportunity to. abserve who their attackers were and immediately
the appellant was appreﬁ%nded they recognised him as the man who
perpertuated the robbery. As to the complaints to the Police Mr
Sewanyana said it is not true that PW1-3 did not. report to the
Police. He said PW2 reported to the Police at the Road block on
1st ‘August, 1991, PW3 reported on 5th August, 1991 and PW{ on
20th August, 1991. e '

¢

We have carefully considered the evidence OR record ‘the .;.?
Jjudgment of the learned Comnissioner and the submissions made
before us by both the learned counsel; for the appellant anid. the
Respondent. And starting with the first pa~t of ground one. there
is no dispute that Pw1-Pw3 were robbed of their bicycles in Kaniki '
area by a group armed wlth matchetes or pangas on*g ferent dates
respectively. There {s also no.dispute that the. appeﬁlant was
apprehended by PW4-PW6 when the appellant was trying to run away
after he and two others attempted to rob PW4 of his bicycle.
Appellant had a scar as a result of being hit with sticks. It is
clear from the evidence of PWi-%, as the trial court rightly pointed
out, that the appellant was apprehended almost ready handed near
the scene which had become notorious for bicycle thefts." All items
were stalen in the same manner and in the same area by a gang of
three to six. The learned Commissioner meticulously(analysed the
evidence and, covered all the salient points, We are, unable to pin
point any area where the reasonﬂngg of ‘the. learned Commlssioner can
be found faulted. The convictions,-in our view, are proper as they
are amply and adequately supported by evidence on recerd #“Yle would
dismiss the appeals against convnctions.. '

6/;ﬁ.as regards
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As regard sentences the appellant complains that 18 years
imprisonment with hard labour on each count to: run concurrent is g
too long a day in prlson conslderlng his health and age. Taking
into account that the complainants were threatened -and robbed of
their bicycles by a gang which was specialised in bicycle thefts
18 years imprisonment with hard labour does not come to us witn
any sense of shock. Nor can it be said to be wrong in principle.
we confirm the sentence of 18 years on each count 10 run
concurrently as directed by the learned Commistinner. Accordingly
we would dismiss the appeals against sentences; also.

B. K. Bweupe - . E. L Sakala
DEPUTY CHIEF JUSTICE SUPREME ‘COURT JUDGE

¥, M. Muzyamna ;:
SUPREME COURT JUDGE
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