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Casesmferm to:

{1) FNANBA AND ﬁaﬂll VS ATTORNEV GENERAL ‘sez’ Judament ﬂo. 10
of 1993,

This is an apneal ageinst that part. of tne decislon of the
High Court ordering that all By-elactions and preparations for By=

alactions in the Constituency aumbars 023, 083. 091, 092 101. 110,
117, 127, 134, 143 and 140 b@ing the Rufuura. Chinsali. Lukashya,
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Halole, Lunta, Solwezi Cantral, Peaba. Bwaengwa. Kalabo. &Bngu and
Senanga constlmencles be stayed pendmg final determtnation of the:
five petitions fiow before Court &nd that no actions prejudicial
to the outcome of five patitions should ba taken by any party.

The sizple facts which give rise to this appeal are these:~

Soma time this year 11 Mambars of Parl{ament all of whon
stood on the ticket for Movament for the MultleParty Demdcracy
rasigned from that Party and daclared their intentions to form a
Political Party to be callad Hatlonal Party. Following their resigna-
tions from the Movemant for Multi-Party Damocracy theg Speaker of the
Kational Assembly declaréd those seats vacant, The Government then
mada preparations for elections to be conducted on October 12, 1993.
Meantime, five Members of Parliament petitioned to the High Court to
haar and determine whether or not their seats were vacant., Onthe
14th of Septewdar, 1993, the applicant now the appallent applied to.
the High Court for the consolidation of the five pet-u.lons. Fo!lnulng .
that application by the applichnt the court, im;er alia, ruled that alr
electlons and praparations for 8y elections in all eleven coastiwencies
be stayed peading the final determinatian of ttw 'me potu.ioas now
hafare Court, , SR o : iz

Kinarjwala has'
argued three ground of appesl. The first ground was thgt. the trial
Judge erred in law in ordering all By Elect!ons and. nwaratlms ‘
for By electians in all 1% constituencies to ba :taygd péndlng the
final determination of the five petitions when tha fembars of Parlia~
ment who had rasigned from Movement for nulu-?arty nmcmy and
whose seals ware declared vacant fn six COnstituencles numbars. 092,
110, 117, 127 143 and 146 had not petitioned to the Htgh Coust agamst
the declaration of their seats having becazue vagant, lia sn:d the
respondent did ot oppose the appucauon and mt the cfmt. pmperly
exercised its Jurisdiction in granting the order far stay of ny
elections and preparatlons of t.he olecuous m tne sold ﬂve
Coastituencies, He argued however, that there was ua purpase behind
counsel for tha petitioners making an application’ tor stay of 8y
elactions and preparations for by elections ia the remaining six
“Constituencies as well because Hemhers of Parliament who had resigned
from NMovemant for Nulti-Party Demscracy and whasa seats were declared

The learned Counsal "’fo‘f' the hnbﬁllt‘ﬁtf}m i
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vacant in the said six constituencies had not pautoned to the
High Court against the declaratlon of their seats nav!nn become
vacant and if the by elections were allowed 113 be feld in the
said six constituencies no prejudice was going to e caused to the
patitioners. He sald that the Court improperly exercised its
Jurisdiction in granting the ordew for stay for Dy elections and
praparatfons for elections in the seid six Constituencies. In
doing so he argued the fourt acted without jurlsdlcﬂm or .
alternatively exceeded its jurlsdictlon. . ok '

in the second’ground Hr, Kinaﬂwala argued that the COurt
errad in law in ordoring that no actions prejudicial to the ontcoma
of the petition should be taken by any party because the seid order .
was too general and too vague in: scope and could not have the effect
of binding persons who are: not pertles to the pmoeedlngs herein.

‘In the third ground,ﬁg satd that in the d5u
written application and evidence in support thereof f.he J
in tew in granting the order referred %o in gmund I. i

In their brief reply, #r. Nganda acdmssed«tna court’ﬁ-‘%in CEBE
behalf o the others on all the three grounds. e contended that.
the court below actad within its Jurisdict!on and did mt exceed
i1 for the followlng reasons: Firstly that the cwr; was in arder
in maklng such order so as to affect other Members of. Parumt.
who had not patitioned because according o him QIEW“WB& Membars
of ?aruement. werg directly affected by one executtve acttm. that is
‘to say the purported declaration by the Honaurabla Spenker that the -
sests In the eleven Constituencies were vacam'.. Hr. ugenda anguad
that all the aleven Hembers of Parliament in the Constituencies
concerned suffered the daclaration ot’ the rights and privileges they
enjoyed bafore the said mclarauou. He submitted that the six who
had not petitioned should not be daprtved of the benefit of the order

mergly because they did not come to Court. e, figenda pomters out that
the case of MHAMBA AND M3UZI ¥S ATTORHEY GENEHAL(U was distinguishable

from the facts of the present case because in that case there ware
o identifiable partles. : eI, o
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the. tkonde advancing an alt@rnative subnission conceded that
the srder of the iearnod trial Judga shculd only affect the five
petitions now bafore the court but should not deay or deprive the
petitioners' rights, privileges and Immunities by any party until
the determination of the five patltions now befora court.

W2 have carefully consldered the arguments und submiss!ons g
made on behalf of the appellants and the respondents, Ona thing
that exhibits ftsalf is that while Fiva Members of Parliament petitfoned
the High Court to hear and determina whether or not thelr seats had
bacome vacant by reason that they resigned from the Party on uhose '
tickat they won their parliamentary seats the other six who were
included in the stay ordar did sot petition the High. COurt. It is
also clear that the learned Advocates for the petitioners did not
make written applications and adduce evidence in support of thelr
- applications. The six members of Parliament did not contend that
although they were not party to the proceedings the outcome of the
praceedings would be—prejudiclql to them and did not apply to court to
make them parties to the procaedtngs and adduce ev!dence.

We entirely agree with the appellant tnat the order xn
the first place should not have been extanded to ather six consti-
tuencies whose Members of Parliament had not petitionad. In the second
place wo agrze that the Order was too general in scope and application

in that it covered persons who ware nat before court.

For the faregoing reasons this appeal Ls alloued. He
squash that portion of the ordsr in so far as it affects the six
constituancies where petitions have not bean filed,

on costs each member of the cqurt vill deliver nis oun
opinion, ¥ g

Buweupe, D,CJ.

Hy opinion on costs is that the nonmal practlce is that the
successful party should have the costs., 1 se2 no conpalling reasons
why there should be a departure from such formal practice. I would
order that the costs should foliow the event,

"Sokala, JS. SN f
This is further ruling on costs, 1 agree ulth the judgment
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read by the Honourable Deputy Chief: -Jugtice except on tha question
of costs on which I respectively disagree with him. On the question
of costs, 1 teke note that this was an 1nterloctory appeal in which-
the main action is still pending before the High Court for determination .
1 also take note that this appeal could perhaps have been avoided if
the State had proceaded under Order 39 of the High Court Rules by
way of review. I also note that the respondents through Mr. Rkonde
for the 1st Respondent partially conceded that the crdar_uf stay
continuas in respact of the fivae petitions nouw before thé~HighiCoqrt :
although titls concession has come too late. Above all, this matter
raises a constitutional -jssue of national importance of Parliamentary
representation, we should, therefore. not frighten qenuine Mtigants -
from coming before this court on account of costs. -Lonsequently,
this, in my view, 15 a proper case whera costs shauld ba in the canse and
I so order. '
Chaila, J5 : g B RO

Tnis is a further ruiing on tne questionuof‘costs; ‘I:have
listened to the views expressed by my two learned brothers on the
question of costs. The judgment delivered by the learned Deputy Chief
Justica 15 an agreed one and 1 fully agree and concur-with whatever
has been expressed there. On the question of costs, it is a trite law
that a successful party gets its costs. This practlca‘however, has baan
departed from in some cases particularly where the State is fnvolved
in respect of Constitutional matters whera tha courts have been orderlng
that each party pays his own costs where the State has! been successful.
The State in this matter appealed to the Suprems Court ‘on the. rulxng
which affacted people or parties who wWere not parties tu the petitions.
The Advocates for the petitioners or respondents fougnt vigorously to
uphold the ruling of the learned trial judge which ruling has been .
found to be faulty. The respondents have argued that the Attorney~
General or the State shauld have used the process under Order 39. The -
State gave reasons why they chose not to proceed undar, that Order. '
This court at the beginning of the appeal ianLred‘fﬂd$'respoddénts'
Advocates how an order covered in genaral terms could cover paople
othar than their clients., The learned advocates hava not advanced any
cogent reasons why a general order was sought in the first place. I
find, therefore, that they have not shown or given any reason why a
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genaral rula should ba departed from. 1 find that. tnis 15 & case
we should not deprive the State uf Its costs. I order, tharefora,
that tha successful party in tha matter be given costs, and I ordar,
that the costs be given to the State.
OR0ER

The order of the court, tnerafo'm. is that costs should
follow the event, that is to say, the costs are awarded to tne :
State agamst the respondents.

B. X. Buweupa ‘ _ o “é&;h
DEPUTY CIEF JUSTICE

M. S. Chafla U3 ey
SUPREME COURT 4




