IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 117 OF 1993
HOLDEN AT LUSAKA

BETWEEN: PATRICK KATYETYE APPELLANT
Vs
THE PEOPLE RESPONDENT

CORAM: GARDNER, SAKALA AND MUZYAMBA JJJS.,

16th November, 1993
tr. M.H. Samad Senior Legal Aid Counsel appeared for the appellant.
Mr. W. Wangor Principle State Advocate appeared for the State.

J UDGMENT

Gardnar J. S. delivered the judgment of the court.

The appellant was convictad of aggravated robbary, the particulars of
the c.aarge veiny thalt ne and anotner on the 20th of uctober, 1990 at (itwe
jointly and whilst acting together with other parsons unknown did steal K300.00
from Jvostave Mwila and at the fime of such stealing did use actual violenca.

The prosacution avidence was Liac oF tie complainant wmo said thet ae
wWiwa$ 4aiking home From a club wnen ne was atiackeds by Tour @0 aid o2dc2n oy
Luzine 300,00 was siolen From alm aiid ne was avle To caicn uvne of tne assailants
by th: fey, AL ¢his stage PU2 arvived ond answer2d nis call foir help., The
other assailants ran away, and PUs 1 and 2 ©ook th2 main they 1ad cauyght, who was
alleged to be the first appeilant, to the U.d.1.P. office. AT thai office tie
man van away but aot before nis shirt was gravbed from nim. [The nmatter was
reported to the police and PN3, the polica officer on duty, said tnat he was
called out aad togataer witlh ovhwes D2 apprainanded two men woo ware allaged co
fnive taken part in tae ronbary.

AL A Gelal tae appetlany gave evideince 0i gacil, aen ul said 13 was
DASSINY By Lhelr 30207 vDEre 02 WS Jratod uy DL pedpie 0o wssaulbed Bl bus
e owigs aol2 Lo escard. k2 said hat B SLeselr meud g Cuiiddon o oa polics
station out dhere was no evicenca from cny police to confirm that this couplaiat
was e, 202 Law oan w0 had conke o K2 @ssistance oF e Comidiadily, gav
evidencs thuat the appellusi was well kavwe £o ala, and, &bt the trial, e learsaed
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trial judge accepted that tie appellani was properly identified as the man who
had beaen caught by tha leg and had run away froin PWs 1 and 2.

Mr. Saimad on dehalf of the appellant has argued that there was no neead
for an identification parade at which PW2 identified tne appeliant. We agree
that in those circuemstances the identification by PH2, as a person who knew the
appellant well, rendered an identification parad2 unnecessary. iir. Samad further
argued tnat although the prosscution witnessess had been able to take the shirt
from tne appellant no money had been found, and if he had been taking part in
the roboery he would surely nhave had the money on his person when ne was caught.
Mr. Sanod argued that as the appellaat was only passing 2y wioan he was caught by
gne prosecution witnessess he siould a0t dave vaen charged with robbery.

He are satisfied that there was emple evidence that tne appellant was
Caught a$ one of i people who ware atiacking Pii. Tie guestion of i{dentitica-
tion is immaterial because the appellant himself agraed thai he is the parson who
was caught at tha scene. As to the suggestion that the appellant nimself was a
cemliinant of cssauln Dy tne otnars, tine learned trial judyge having heari the
witnessess was satistled tnat the prosecuiion wiinessess were to be believed
about tne circunstances of Cho apprehension of the accused. In arriving at fhat
decision he did 7ot misdirect himself in any way. There are no grounds upon
which tne appeal against convinction coulc succeed and that appeal is disnissed.

AS To Tho santence Toers was avideaca that the avpellats was twenty years
oid al the time 2f the offance end !, Samad dravw our attentiom to tae provisions
of Ssection 27 (£) of tha penal code. That section provides thal where any parson
under the ¢ye of fuenty-one ycars is conviciad G any oifance putisnanle by
inpriscnmant. for auy carms axceeding taree aontns 3 court may in its discretion
order him fo be caned in addiiion to Cr in substitution Tor such imprisonment.
ir. Samad argued tha . this was an appropriaie case for the exercise of such
discretion.

e, s L Bis case, the sectlon undey whish da pevsen is coavictad
orovides Foroo aandeievy minine. sentonce, The woods:- Mshall be seatencnd on
Lnprigonminont Fae g opociod of ot less than® provent the oxavcico of any
Jiscrecion, wod s. &7 (2) cuannot apply. The dppeal against sencence is also
dasaissaed.
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