IN THE SUPRENE COURT OF ZAMBIA Appeal Mo, 37 of 1993
HOLDEN AT_LUSAKA,
(Givil Jurisdiction)

MUMBA SAXON MMAHSA Appellant

Vs ‘ .
ZAMBIA RATLMAYS LIMITED Respondent
)"‘h

Coram: Sakala, Chaila and Muzyamba, JJJ.S ,
23rd September and L?..:.i.“ﬁ.—....ma.

The Appolllnt in parson.
Mr. N. Muneku, Counsel, Zasbia na!luuys. for the rospondont

JUDBNEIT
Slkata. ¥Ses dollv.red the judolunt of the court.

This is an appeal against a j“ggggﬁgiaof a High Caurt disnlsslug the'
appellant’s claim for a declaration that his dismissal by the rospondent .
wes wrongful and contrary to the rules of natural justice and the Zambia
Railways Worker's Union Collective Aqrtonant and Dlsctpllnary Code and

for damages for loss of employment earnings, promotion prospects, gratuity,
pension, inconveniences and embarrassment suffered and for damaqcs incidental
to the alleged wrongful termination of employment, ;

The appellant was until 13th September 1985’ouplqycd“by';né“respondent as
a Clerk at the respondent's new company workshop in. Kabwe, According to
the evidence which was not rejected by the learned trial judge, the
sppellant before proceeding on leave obtained authorised and approved
requisition to order materials from the rtspondent's Store Room. There
was also evidence that while the appellant was on leave he,golltcted the
materials, Among these materials were 30 reams of A4 duplicating papers,
There was evidence that 10 of the reams were accounted for in that they
were taken to the top office and left in the printing room and that one
of them was to be used there while the remaining 9 wers teken to the new
workshep, The learned trial judge accepted that the appellantzpjrgd a
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taxi driver, namely DW3, to deliver the reams to thelr respehtiye
places. According to DW3 no reams were delivered at.the new workshop, -

The case for the respondent was that while 10 reams were accounted'for;
the company found that 20 were not accounted for. Consequently, on 13th
September 1988, the respondpnt terminated the appellant's employment with
the company on the allegation that he stole the 20 reams of A4 duplicating
papers which was an act {n violation of the respondent company's workers
union collective agreement general regulation No. 2,43, The contention :
of the appellapg_was that the termination of the employment was wrongful,

There is documentary evidence on record that.following the allegation agai
the appellant, a charge sheet wasg on 28th December 1987‘preferred against
the appellant alleging that on 21st December 1987 the Railway Police had
arrested him for stealing 20 reams of A4 duplicating paper. On the same
day the appellant was suspendsy un duty. There is further documentary
evidence that on 15th August 1988, 8 months later, another charge sheet
was preferred against the appellant, this time the. allegatlon was misuse
of company property, namely 20 reams of A4 dupllcating paper. By. hls
letter dated 16th August, 1988, the appellant again denied ‘the charge and
complained of management's indecision over the case and the time lapse.

It is common cause that on 13th September. 1988 the then Managing Directo
Mr. Emmanuel Hachipuka wrote the appellant a letter of dismissal. In the
letter of dismissal the Managing Director explained that the appellant he
failed to exonerate himself before the Discipline Appraisal Meeting. : The
appellant appealed on 29th September 1968 and ‘the appeal was dismissed.
It is also common cause that on 10th May 1989 the appellant lodged a -~
second appeal agalnst his dismissal. This second appeal was also dismis:
on 18th May 1989, It is also on record that on 5th July, 1939 the appel:
wrote what he described as a final appeal. This was equally dismissed o
2nd November, 1990.
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There is also evidence on record showing that hffeﬁ the appellant‘s s;Eo
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unsuccessful appeal, a Mry Sii«“Bwalya, Assistant Chief Methaniqal
and Electrical Engineer in the respondent's employment wrote to the
Disciplinary Appeal Committee on 20th July, 1990 that he had been. '

~approached by the appellant in his former capacity as immediate

supervisor to comment or shed light on the allegations and d!scipllnary
case against the appellant. In this letter the appellant's former e
immediate supervisor confirmed urltlng and handing over a suspension e
letter to the appellant in December 1987 and that slnce that tlme he

had not been asked to submit any evidence in support for or agalnst.

He pointed out in that letter that the duplicating papers as collected
from the Stores by the appellant had been shown to the police investigating
officer at the workshop and later ‘used by an in-coming clerk. |

It is significant to note that the appellant's former {immediate shpervlsor
gave evidence in court on behalf of the appellant in which he stated that
the appellant was his administrative clerk responsible for upkeep and
issue of stationery. He explained that as regard the appellant's case

he had recelved a telex message from the police through the General
Manager to suspend the appellant in order to facilltaté?;pg investigations,
He stated that he acted accordingly and suspended thovapbéllant and
subsequently issued him with a charge sheet which reﬁuiréd his explanation,
Thereafter, he was transferred from the workshop. . He never heard of the
case but only learnt that the appellant had lost his two appeals and asked
for his input in the case. This witness explained that the procedure was
that, after investigations had been concluded an appral;al meating is

held chaired by an immediate supervisor of the person against whom the
investigation had been carried out, According to this witness, this was
not done because he had left the workshop before the investigations had
been concluded. , b R IS, T g gl
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After a critical examination of the oral and docdﬁehfifjieVldéﬁéé;mihé'H

learned trial judge observed that the crux of the matter in the case

was the missing 20 reams of duplicating papers. He found that at the
4,060
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workshop where the 30 reams were requested for, only 9 uéra'racéjved ‘
from the printing voom while 1 was used at the printing"robm;*fThé léarned
trial judge noted that while the appellant contended that he delivered 4
the other 20 reams to the workshop this was cnteqorlcally denled by DHQ. .
a taxi driver, hired by the appellant to deliver the reams in question. '
The court found that there was no evidence supporting tne appellant that :
he took 20 reams to the workshop. The learned trial judge observed that
nobody saw the appellant at the workshop bringing the reams in questlon e
during the working period. According to the leurned trial Judge the
appellant did not testify &s to the person whom he handed ‘the reams as

he was on leave or to which officer he left them for custody. Tna learned
trial judge observed that merely to state that hé'tbnﬁ°thé:re5m§ fo'tne
workshop was not sufficient exculpatory statement. Thquparned trial judge
also observed that the appellant relied heavily on the letter he sdllclted
from PW2, his former immediate supervisor, which lctter was written three
years after the incident, The learned trial Judge accepted the submissions
by counsel for the respondent that Pwa's evidence was- a contradictlon.
According to the learned trial judge he fajled to understand why PNZ did
not tell the investigating officer and the management that the 20 reams
were received by the workshop and that they were usad by an in-comxng clerk.
The learned trial judge rejected PN2's letter as a blantant lle.:-He found
that the appellant had lamentally failed to prove his case on a balance of

probabillties and dismissed his claims. 5 e %
' v'5/.;;
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At this stage we wish to ob.srvae that we found the latter of PW2 and his
avidence in court most surprising if not baffling. PHZ was the ;umediate
suparvisor of the appellant, He PDeferred the disciplinary chargc against
the appellant: based on the mlssing 20 veams, Hed wrote the lettcr |
suspending the eppelisnt on the allegations of the miss:nq 20 mm.

Thrae years after the suspension of the appellant and after the appe!lnnt'
dismissal after all the disciplinary proceedings had been coupxctcd he
writes a letter to the respondant company (his cnplqycr) to exonorata the
appellant, He was willing to testify on behalf of ‘the appellant to tno _
affect that the appellant did 5-i steal or misuse the 20 reams. the company‘
property. Three years later he wanted. sanagement and the court to treat
hin as a credible witness, He agres with the trlal Judgu that PHZ' letter
to management and his evidence in court were blantant lies and proptrly
rejected. The appellant argued that the dlsc!pllnarv prncaedlngs acalnst
him were unfair on the ground that PH2, his former imnedlata suporvlsor.

did not chair the disciplinary appratsal meeting as raquirtd by th!
disciplinary code. This argument in our view ovorlooks the evidance.
According to PHW2 he had been transferred from tho uorkshon to anotnor
department befora the investigations ware concludcd. obvlously at the

end of the investigations this witness was no longer the appellant'v
{amediate supervisor and therefore could Aot have chaired the meeting.

defore this court the appallant argued his own appeal, He filed very
detalled written heads of argument based on twelve grounds of app§a17énd
filed detailed written submissions.
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Ne have very carefully cons‘jered the evidence on redord and the judgmsnt”fs
of the learned trial judge. We have also considered the detailed submission
and arguments of the:.appellant as well as those Dy the learned céunse1 for
the respondent. HWe must observe that. the appellant'though not a'lawyar
ably and forcefully presented his case. On account of the ~viewve-takezy-'

of this appeal we find it- unnecessary to review all tne submissions and
arguments put before us based on’ the 12 grounds. ‘ ;

Tne brief material facts ‘Wilch Were: CUON. GHtiss s that thé7annéllantift
while on leave using an authorised requisition obtained 30 reams of o
duplicating paper. It is common ground that 10 were accounted for,.

Hhile the appellant contends that he accounted for all of . them. the
respondent Company refutes this. : :

It is common cause that the appellunt was lnltially charged uithltne‘ ‘-
offence of theft of the 20 reams which he refuted and later chargad with
misuse of 20 reams which he also refuted. TRE Rt O SRR i (Tt RO

The appellant has attacked all the findings of fact as found by the learned
trial judge. He has also contended that the rules of natural Justice were
not adhered to. :

According to the appellantsthe dlsciplinary tribunal that heard his case
did not find him guilty of tha theft of 20 reams and yet: his dismissal was
based on a substituted charge of misuse of property. He. have considered
the evidence on record. - Mr. Muneku on behalf of the respondent concedes
that the disciplinary charge of the theft earlier preferred against the
appellant was amended by the substitution with one alleqiné nisuse of
company property. Counsel contends that even for this Smxﬂnﬂﬁﬁﬁﬁ charge
the appellant was asked to exonorate himself which he dide

The record and the evidence are quite clear. Altnouqh the reasons for
the substitution are not clear on record we are satisfied even for the
earlier charges preferred against the appellant that he was given an -

j 7'./l.
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opportunity to defend himse:' znd appeared before a discjplinary tribunal,
We accept from the evidence and this is conceded that no disciplinary
tribunal was convened for the substituted charge of misuse of company
property. But there is ample evidence that the appellant submitted an
exculpatory statement refuting the allegations, The responde"+ company

did not accept his defence.~In our view the fact that ‘the appellant was
given an opportunity to exculpate himself amounted to a hearinq.. After
appellant's dismissal he made three appeals to management.’ All were
unsuccessful, The gist of the submission on behalf of the respondent

was that the appellant was lawfully dismissed for failure to account for
the 20 reams of the duplicating papers. The learned trial judge. accepted
the evidence that the 20 reams were misappropriated and dismissed the
claims., We agree with him, Perhaps for the reason of not betng a trained
lawyer, the appellant raised a number of issues which in our view were

not relevant. Among these issi:, aira the contentions that the charge
against him was not specified and the place of arrest not mentloned in

the charge. These issues in our view were irrelevant for the purposes i
of determining whether the dismissal was wrongful or not‘ Tk

For the reasons stated, this appeal 1s dismissed. The learned tr!al
judge found it fit not to order costs, He alsc make no,order 2s to,costs.
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E,L. Sakala, M.S. Chaila, ' -
SUPREME COURT JUDGE. SUPREME COURT JUDGE.
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W.M, Muzyamba,
SUPREME COURT JUDGE




