IN THE SUPREME COURT OF ZAMBIA APPFAL NO. 20 OF 1993
HOLVEN AT LUSAKA

gETHWZEIMN- GEORGOPOULUS CONSTANTINOS APPELLART
Vs
OR. ABDUL RAHID AHMED RESPONDENT

CORAM: GARDNER, CHAILA AND MUSUMALI JJS.,
15th July, 1993 and 17th November, 1993
£.3. Mwansa of E.d.M. Chambers appeared for the appellant.
J. Naik of Jitesh Naik Advocates appeared for the respondent.

JUDGHMENT

Gardner J.S5. deliverad the judgment of the court.

iis is an appeal from & judgment of the High Court granting a new
wenancy to the respondent For a ierm of five yaars.

The appellani is the landlord of premises at srop 0. 5 on stand 0.
3600 in Lusaka, and the respondent is the tenant of those premises. Tne
raspondent applied for a new tenancy setting out that tne period snouid be five
years at £40,000,00 per month. Tne apiozllant filad an affidavit in apposition
refarring to arrears or reat in the sum of K4ol,000.u0, and asking for an order
for possession of the premises, presumably on the ground of non-paynent of rent.
e appellant did nol in nis affidavit in oppusition sec ovult any owjection or
suggested aleernative tu the period of five ysars requested vy the respondant.
Jetails of tinis ovjection are required by rRule ¢ (2) {p) of the Landlord and
fenant {dusinass Cranises) iulas 1973. In nis original notic2 bo quit, wnicn
wd$ 10nvalid, the appeilant nad incdicatad tnat the preaises were required oy nim
pecause ha had an intention to dispose of the premises d4s a wiole witiin the
teras of section 11 (1) (&) of the Landlord ardd Tenant (Susiness Pramises) Act.
At tha nearing 1n the ilign Court the evidence concernaa mainly the sum of rent
tidl had oeen paild, tne amount tinat nad been obtained by the respondent by
sublecting 2ars of fhe preaises, and tae suggestions oy LDOLH pariics 45 wodi
suould 2 tha proper ranl for the prenises.  The appellant gave ne evidenc? Lo
supnort eny of the grounds uander saction 11(1) of the Aci on;wnich ae coulu

vppose Lz applicetion for a new tanancy.
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In argument couns=1 for the appellant suygested that a period cf two years would
be a reasonable period if a naw lease were granted.

Tha learnad trial judge found that, as the appzllant had not complied
witn saction v {6) oV the Act, namely that n2 had not within two inonths of the
request for a new tenancy given notice of the grounds Tor his opposition to g
grart of the new tenancy the application had not b2en valldly opposed. e
therefore, orderad tnat thera should pe a grant of a new tenmancy. In fact in
paragraph ten of his affidavit of opposition the appellant stated tnat the
raspondent nNad sublet the premises withodt authority. This would have antitled
the gppeliant to oppuse the application For a new tenancy under section 11 (1) (c¢)
if it had been proved that tihere had bean a letting without consent. ilowever,
although the appellant said in nis evidence in ciief that he did not allow the
respondent to sublet the premisaes, he agreed 1n cross-examination that he Knew
that part of the premises was sublet and that he renewed the iease knowing that
fact. Tne evidence indicated: tiat the appellant cou.d noi have satisfied any
of the provisions of section 11 {1) and tnat ne had no valid yround Tor opposing
tha grant of a naw tenaucy.

on appeal dr. dwansa arguea that the parties siould nave oe=en givan an
oppurtunity tc agree a term of the durgtion of the new tenancy, that the learnad
trial judge nad erred in holding that the application was not valldly opposed,
and that the interest awarded by tie learned trial judys was wrony. This latter
ground was abandoaed befcre this court.

dith regard to the s2cond ground w2 1ave indicated tiat the l2arnad
trial judg? may nave been wrong to say that the grant of a new tenancy was not
opposad but ne was cartaiuly corract in saying that tne proper procedura was not
toilowad. Je tihat as it nay, we vave also indicated that thave is no grcund of
abjeceion tO a4 aew Lenancy upen wWiichh the appeilane could possinly ndve suceeded,
Andtaver the procedur: adupted, and the appellint cannot succeed aow in
appealing aygainst zna order chay chere should be sume new Lsnancy. As to tie
Jariod of fiva years granted by th2 learned trial judyge, we note that ne gave
ey reason Tor arciving gt this teérd ond, dn viaw oFf fne facy vhat Tihe sugyestion
of fwo years nad oesn put hafore nlie, it could not be said that there was no
edjaction ©o the nragosal of five years. Although the learned trial judye adda
an order that tae rent over the pariod of Five years should e reviewad avary
twelve months 1T Joes Aol appear tu us L0 e appropriate, wiers ihe 2arlier
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12ch1ngs nava been for 0% wore than two y2ars, for this poericd Lo B2 g eeday,
Wa 8ay LIS DRCAUs2 TROr? pdy De clrcumstances giviag eigs: T the landiord's
acyuiring som2 rignis under saction 11 (1) in the Futura, and v should a0t be
debarrad tron wotiining possession because of o (23352 which will consinur ror

a long time. in uh2 absanca of agreauent Jabween iz partics ohers 15 a0
justiticacion for the grant of o laase for mor: than a shart L:n. Vie appzal
succeeds to the extent that tha pariod of five yadrs for the naw tenancy order:d
oy 2 laarnad trial judg: is seot aside. in viaw of e fact wnai nearly cwo
yaars and elaven monchs nave explrad since the date of commencenens, of thae new
e U2 SJostitute an order for the yrant of a new tenancy frim the 1st Jdanuary,
1997 10r & periou of three yedrs. o would empnhasise that ou.' orifer dues not
autcaatically chbivie the appeildant Tt possession of thna prem:ses on tle

CAViFe Li0n OF G New vendncy.

As the appellant nad heen partially successful in thi; appedl we ordar
costs of tils appaal to the appellant.
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8. T. GARDNER
SUPREME COURT JUDGE
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SUPREME COURT Juvak
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SUPREME COURT JUDGE




IN THE SUPREME COURT OF ZAMBIA SCZ APPEAL NO. 20 OF 1993
HOLDEN AT NDOLA

(C1VIL JURISDICTION)

BETWEEHN:

ADULT EDUCATION ASSOCIATION OF ZAMBIA APPELLANT
and
THE ATTORNEY-GENERAL RESPONDENT

Coram: Bweupe, D.C.J., Chaila and Chirwa JJ.S at Ndola on
8th September and 8th December, 1993

For the Appellant : Mr. H. Chams, Messrs Mwanewass and Co.
For the Respondent: Mr. R.O. Okefor, Principal Stete Advocate

JUDGMENT

Chirwva J.S delivered the Judgment of the court.

The common facts of the case are that the appellant
is an educational association engaged im providing academic
education at grade 7 and $ levels, generally referred to as
“drop-outs.,” The association has no premises of its own to
carry out its activities. From about 1982 it was running
its programmes at Masala and Chifubu Secondary schools. In
about 1989 it extended its activities at Lubuto Secondary
Scheol, Kanini Basic Secondary School, Kamba Basic Secondary
School and Ndola School for Continuing Education. In asbout
the same year the Copperbelt Provinecial Education Officer
ordered the association to stop its sctivities at these
verious educational institutions giving the reasson of over
astretching the facilities at these institutions thereby
poeing & danger of out breaks of epidemics. However the
association was saved by the Permanent Secretary in the
Ministry of Educationm.
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In 1992 the Provincial Educational Officer wrote the
Headmasters of the various schools advising them not

to allow the association carry out its activities at cthe
said schools. As a result of this the association brought
an action by way of a writ seeking a declaration that the
decision by the Provincial Education Officer and the Head-
masters to bar the asssociation from using the facilities at
the various schools from January 1993 was unlawful and null
and void. The matter proceedad to trial without pleadings
and at the end of ft the learned trial Judge refused to
grant the declarations sought and it is against this refusal
that the association now appesle to this court.

in arguing the sppeal Mr. Chama edvenced twe grounds of
appeal., The first ground argued was that the learmed trial
judge misdirected himself when bhe found that the licence
granted to the appellsnt was gratuitous end the same was
not enforeeable. He submitted that evidence clearly shews
that the appellant had been spending & lot of money in the
form of upkeep of the scheols amounting to K475,000.00 and
in some cases furniture and other school equipment were
bought and they were responsible for paying cleaners. These,
it was submitted, showed that there was comsideration for
this licence.

The second ground argued was that the notice given for
the appellant to stop using the school premises was insuffi-
cient and unreasonable in that many pupils have been affected.
A notice of at least three years should have been given to
enable pupils to finish their grade i2.

In reply Mr. Okafor for the respondent supported the
learned trisl commissioner saying the licence was gratuitous
and as such the appellant did not need any notice to terminate
the licence,
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On the question of reasonableness of the notice, it

was argued that the notice was reassonable bearing inm
mind that the wrangle had been going on since 1989 and
they were finally told to leave by January 1993 and this
notice was given in October 1992 and the appellant has
since then stopped operating from the schoole and the
appeal 1is merely an academic exercise.

We have seriously considered the evidence on record
and also the arguements advanced before us. Although the
point wae not raised both in court below and before us,
we wish to observe and question the competence of the
Associate to sue in its name. However, be as it may, we
will proceed to consider the appeal on its own merics,

The lesrned trial Commissionser considered the question
of consideration to determine the precise terms of the
contract if any between the Association and the Ministry
of Education., He held that the claims by PWl that the
Association helped towards the upkeep of the school were
not supported by any evidence., The cleaning up of the
premises by the Associstion canmot be seid to be consideration
for the use of the premises. We agree with the law quoted by
the learned Commissioner from the suthors of Clerk and
Lindsell on Tort, l4th Edition that a licence can be revoked
at any time by notice. In the present case the Association
wae given notice in October 1992 to cease operating from
the schools by lat January 1993, 1t cennoi be seriousaly
argued that this licence could not be revoked any time as
there was not fixed period given to the Association to use
the school premises and we respectifully agree that the
reasonableness or otherwise of the motice is the real issue
in this appeal and we will now consider this point.

4,,.We have observed



We have observed from the exhibit evidence that the
question of the Association using school premises ficrst
came up in 1989 when the Association was stopped from
using the same. However, they were later allowed to
continue using the facilities after the Permanent Secretary,
Ministry of Education, Youth and Sport intervened. We have
observed also that the same Permanent Secretary rescinded
bies authority and ordered the discontinuance of the
Association's activities at the schools. The Association
wvas given three months notice and bearing in mind that the
Association was allowed to finish its academic year, we are
unable to agree that the notice given was ineufficient and
or unreasonable. Considering the reasons given for dis-
continuing the use of the facilities, we are unasble, even
if we were persuaded that the notice was insufficient, to
order the return of these activities at the schools
concerned. We therefore see no misdirections on the part
of the learned trial Commissioner in declining to declare
the decision to stop Lhe Association from operating from
the echeols as null snd void. We diemiss this appeal with
costs both in this court and in the court below.
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B.K. Bueupe M.S. Chailsa
DEPUTY CHIEF JUSTICE SUPREME COURT JUDGE
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D.K. Chirwa
SUPREME COURT JUDGE




