IN THE SUPREME COURT OF ZAMBIA  SCZ APPEAL NO.26 OF 1992

'HOLDEN AT LUSAKA

BETWEEN:

ELPIDIUS MPOROKOSO Appellant

~ and
GODFREY GABRIEL SIKAZHE*-'fff Raspoadant

Coram: Ngulube C.J., Gardner and’ Chirwa JJs at Lusaka
on 2nd June 1994 andZdth December 1994

For the Appellant : AMr. R.N. Mandona of Permanent Cbambers
For the Respondent: Mt. K.M. Simbao of Mulunguahi Ghambers

P _J U;n GMENT

Chirwa J.S, delivered thefjudgmant of tha Court.

In this Judgment we will refer the appellant :
Elpidius Mporokoao as the plaintiff and- tha reapondent _
Godfrey Gabriel Sikazwe as the defandanc for that 13 what :
they were in the courL below. ' A TN S

The undisputed maJor issues in the§ﬁ$§gmare that
the plaintiff in 1985 was the registered&dﬁhar ‘of property -
known as Remaining Extent of S/D 56 of SID'E of fanm
No, 609, Lusaka and in July that year hq gﬁfeed to sell
that property to the defendant -at K90,000; GO. 'The.

contract of aale was aignad by bnth partiﬁﬁmdﬁﬁmang the

purchase prlce of wh1ch ha paid that aﬁ qhé:tima of the
gigning of the contract of sale the: defandant was in
occupation of the property as a tenant paying a monthly

rent of K750.00. Upon obtaining State s COnBent to Assign
dated 31st January 1986 the plaintiff 8 advocates wrote the
defendants' advocates advising them of- the receipt of the
State's Consent to Assign and requasted ‘them to ‘act on it.

2{-»-QHQJ1egtef_ &




-2~ P

The letter is dated 19th February, 1986. It is also not in
dispute that there was no response:from the defendant's
advocates ta the letter. - By lettertdated,BOth June, .1986
the defendant's advocates wrote the plaintiff's advocetes
requesting them to complete the aale, as the consent was to
expire on 31st August 1986, within ‘the next few days. On
2nd July 1986. the plaintiff personally wrote the defendant'“
cancelling the deal and fixing the monthly rentals ‘at’

K2,600 from lst July 1986. On: 10th Februaty 1988 the
plaintiff obtained State Consent to. sublease:the property

at a monthly rent of: k2,000 with . effect from lst July 1986.
On the facts ‘the learned trial Judge found that there was a
valid contract of sale between the parties and that time

wvas of essence. Hav1ng found time to be of essence he.

went further to hold that the time given within which to
complete the contract was unreasonable. The trial judge
held so bearing in mind the General Conditions of Sale _ :
particularily to Condition 21 where the period within’ ‘which
to complete the sale was given as 14 days 8fter the aéryiqejh
of the notice or within a teasonable t1me and also frnm the
conduct of the plaintiff for which he’ gave notice for the -
first time and that time elapsed he did not exercise hia |

time to start re-running from the: 26th Juwe,lgsgfwben the
plaintlff 8 advocates wrote the defendant dladvocates

Mr. Mandona, for the plaintiff whilst agreeing/the learned
trial judge that time was of essenca inxthq contract E:
submitted that the learned trial’ judge erred in acceptxng
the plaint1ffs interpretation of “withzn reasonable ‘time"
to mean'4 day34 He submitted that the plaintiff was’ not
qualified to give sucb an opinion.-‘”;l;
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‘He furuher argued that aitcr benn givun nonlac thw defandanc

did nothing te complete the sale and {t would be zucquitnbln ikz
at chis stage to order npeciflc povtormanca. He. alao !
submitted that the leteeor. datced 2nd July 193& did not:
constitute rescission of the contract but uornly said thac
the plaintiff would inforn his advocataa o ranclnd cha

"concracn.

in ceply ¥Mr., Simbaso for dha aafnuduna aupportad the”

lzlearned trisl Judge :hntﬂihu notice given use unreawonabln
. sayiog that after obraining Statc Congent Bnd the seme

having brought vo the attention. of the dateuﬂant. the w,:: g

| plafnciff should have rescinded ‘che contract after 21 daysV'
- or given 14 daya o thu dnfcadant Lo aumplntt. He said

this was not- done. cha cpntract is thurufora-nnb-tscing.

" Purther. that oftar the kigh Court procaauingg the det«ndunt

tendered to the platntifﬂ Kin as putchanu pcteu ta td&o iuub

- sccount: infla:xon veallging that the arxginal parchane prica

of K§0,0G0 was not enough aad the Kim has beab aceupnad by nha
plaintiff, - Purther the dafaudant redesmed . the' pluint!f!s
novtgage with che auilding Sogiety in conaequqnqq;qf which

the defendant obtained ritle deeds to the p:nge 8
registecring che High Court judgmnnn with the Lgpda and nunds
Registry under the provisions of Section 14 ofwﬁ ! '
Court Agt,. cap. 50.. _1” ;.;._{gfﬂm__- &

We huvo conaldaraa the uuhnlaaion:'aldp yﬁéounsel ﬂn&

a8lso the. ovzduucu on recnrd. As. proyurly cancdﬁ¢0d‘by Counsel
for the plaintitt that time wae of essence 1njgﬁ1i contract
the learned trial Judge cannou bo taultcd fa 61 niiﬂdtns an

uhis poinc. aaving accnp:ed thac tiua was of #qgoucc in this

1% 1@ clegy :hnt uona uwn given and one uauld nhetufore say
'that the conttuat 1a ntill snandlns.l - e GRS i iR

?ﬂlttES. one would also quusﬁfbu what no:!cn to . complaua uas ff%
issued co the dafendun:. rron the uraununza ot%ﬂxi Handona
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Mr, Mondona's argument on thin ouly goen €0 the :
constderation or purchase ptlce a8 bo suhnit:ad thut ic
would be 1nequitahla that the prica o£ K90,000 of 1985
should apply now in enforcing the contract. This was

B

" not the. argument in the courc below. ‘the argument of the
 pletntiff in the court below was cbat the dafondanc bad
‘failed to honour his parc of the coutract alchough they

conceded them that by Tetter dated 18th September 1686
the defendant said that he was ready and willing to
complete the contract. I the letter by the plainztff of
2nd July, 1986 vas not a rancisuion of the contrac: there -

is no other evidence that the de!andant was 3ivan any

other notice., 1t ie therefore clear that by SepLember,‘ |
1986 che defendantc was willing to eumpla:a bugithe & =h AT
plaiotiff did not facilicate chis, The lenrnad ctial

' judge cannot therefore be fauzcod for huvlna dinnistad ”""';_
~ the plainciffs prayar for raacigaion of tha contract%nnd e
. ordered specific performunca. Ahia’ appeal is thcrnforo Ty

dismissed.

Ae there was after the High Courc$;

into accaunu inflation.

: :axad in detault ot uaraommnc ij;f"*--

M.8, Hgulube
CHIEF JU§TICB



