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I THE SUPREME COURT OF ZAMBIA . APPEAL .NO. 9 OF 1994.

HOLDEN AT LUSAKA

'Ims is uq auu-‘dk u‘f the Zanma

Csettle bhv judyment debt 1n 1nsta1ments._*‘

. (Civi1 Jurisdiction)

ZAABIA UATIONAL MHOLESALE & hARKETING co. LD Appellant

ZNHBIA SUGAR COMPANY LTD “7_ Respondent
 Coram: Bweupe, DCJ, Sakala and Chaila, JJS. - = C'fffplf;f;
24th May and 23rd June, 1994. - SR i

For the appellant, iir. Nyembele of Ellis and: Company. : |
Far the respondent, ﬂr. Kawanmnbulu of fosiku Kawanambulu & Company.
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SUDEHENTH

Sakala JSAdelivereﬂuthésjudgmént of the court.

Cases referred to._

1. Bcnk of Zambia Vs baPOlln&;ﬂHU?PSOﬂ and Audrew Anderson % -"
SCZ duaqment ho. 13. of 1399. _.f ;Q_ :'. g o .1 o
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Company Limited aga1n§;-pgft3uf
there was no waiver‘of-iﬁtérast
te pay on the Judgmeii debt and ¢
lcndinq rate-at the time of the

that pare of tie digh LOLPt Juugmcnt oruerlng thé
\ :

.’ihe brief nistory 1 aulnq to th kapp&dl is-tha_;the, espondnnt havxng

issued especially endorszd writ successfully dppliad before the Depuzy
Registrar for sumiary judgment and: sunsaquentlw obtalned final rrw-“‘
Jjudgment to recover from the appellant the sum of K32,5Lh,10ﬂ at once
with interest calculated on the said amount at tha Comveru1dl aank
lending rate ruling between the’ 1st of April 1992 and the date of

the final payment. - The appellaat unsuccnssfully appealeu o a ¢’
Commissioner in chambers. :
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Thw deL that the appclldrt cwee the reaponuent Lhe amounu clalmeo
st not in alsputm e;fuer ue.are he Dpputy ?egxstrar or tne appellatu
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Commissioner and indeed in thiz court. Before the appellate Commissioner
the appellant's major complajnts were that the Deputy Registrar erred
in refusing to order the payment of the judgment dedt by munthly
instalments; and that the Deputy Registrar erred by ordering interest

at Commercial Bank lending rate from the date of judgment until payment.
The learned appellate Commissioner considered the affidavit svidence
before him and ordered that the appellant settle the fudgment debt

in instalments of ¥5,000,000,00 per month; the first belag from 10th
October 1983 and that the sudsequent instalments be pald on the last
business date of each successive month. He slso found that there -

was no waiver of intarest’by the respondent to the appellant to pay

on the judgment debt from the date when the acticn arose; and that
the rate of interest op the judgment debt be the Coomercial Bank
lending rate in force At the time of the Deputy Registrar's Order.
It 1s these findings by the appellate Commissioner that ud to tm:
appeal and the cross sppeal. 23] oy . &

A:cerdmg to the menorandum of apput the nppumat himd 3ts cm
on threa grounds, First that there was walver of fnterest as the
agreement for sale of Sugar was & credit sale agreement and interest
only became due upon demand of all the amounts, Second, that the
award of interest at curront Bank lending rate was erroneous as the ‘
debt due should have been. trcntad OB the same basis a&m m&mt on
special damages at half the current. Jending rate to th‘& dm of
judgment and after Jjudgment at $ix pfunt. mw. thgt the award

of interest should have been &t uvarnga of the currom 1ending rate
prevailing from date of demend to date of judqmnt instead of the

rate prevailing at date of judmt m" from cause of action ta

date of judgment,

According to the menorandun of the cross appeal, the respondent cross
appealed on four grounds the glst of which is that the learned trial
Comnissioner misdirected himself in evidence for aliowing the appellant
to sattle the judgment debt by fustaiments in total disregard of the
evidance that the appellant had defaulted the previous offer; that

the appellant had sold all the sugar it bought from the respondent

on ¢redit but pocketed both the purchase price.at which it bought the
sugar and the profit it nad umed from the sales of the said sugar;

that the value of the judgmnt debt. would be considerably eroded or
| 3/‘.. Syl
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reduced by inflation hefore the total Judgment dabt had bean sattled
. in full and in the alternative that the court disregarded the appellangt:
_oun affer: o conmence payment L tha 6th Hay, 1993.

The muw of Hr, ﬂﬂshele'a argmnts anﬁ ammians on bahulf uf

tha appellant on the first ground was that interast was not due- uhtlst
the credit sale agreement was belng performed by the parties. fia pnm.e:
out that the sale agreement was one contract and not several despite

the fact that at one time the respondent had stopped supplying sugar
to the appellant. He further argued that the resumption of the credit
ssle agreement was one fatinous transaction and therefore interest
could only have become due upon demand of payment on the sum accrued.

He submitted that the issue on faterast did not arise when the ¢redit
sale agreement as to payment was suspended yntil such a time 45 the .
credit expired or the perfed of pmt was dua, _He further snbnltted
that the learnad trial Commissioner erred in Mldtng thet interest
should run from 1992 stnce the demand for payment of the dus Sums was
made in January 1993, According to Mre- WR‘. tn«t was, the dau

when xnmmtsnmmm. L S A

In, mlr m—. Kmumhulu on mu urr tnc uspondnat. nrnund thnt _
the ajpellant counsel’s mmta that the credit sele agreensat was -
4 continous agreement even Iff tha respondent had stopped to aupaxy

the appellant with the sugar was mot only misleading but contrary to
tlu avidence on record which showad that. the Nsmdﬂm had made a
demand and the supply of suger had stopped because the app!uant fad
failed to pay after the demand was made andj that the appellant had -
agreed to settle the outstanding amount by menthly payment and thet
the appellant had remained in debt since April, 1992, Mr. Kawanaabisly
submitted that on the foregoting evidence on record m appellant is
estopped from relying on the tems of the <redit nlc agreement and
deny the respondent the right to claim murest. He also pointed -
ouk in the written heads of argument that there ms A6 avidence on
record to support the argument that t.m mpondent had u:ved the
payment of Interest by accepting the setumnt of the dabt in lnstalments.

We have vary carefully consldeud the aﬂ"ldnit widem:u on’ Ncnrd ln
relation to the first ground as well as the argusents and submissions
on this ground, We entirely agree with Mr. Kewanambulu that Hr,
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Nyembele's arguments and. suhmlssim on tue 9rmmd ef uahrer cf mterest
is not supported by the evidence an record, The affidavits and exhlhits
which were the only evidence before court clearly showed that as at -
3ist Harch 1992 the account stood at 157,079.105.62. This was cmmn
cause and confirmed ia writing by the appal!ant. It was common ause
that the respondent suspended the supply of sugar and demanded’ paymnc
of the cutstanding amount but that the #ppellant failed to settla the -
account, It was not in dispute and there was documentary evidence f}f‘f.'_’
before the court that as a result of reprasetantions and promises -
wade on behalf of the appeum the respondent rasumed the suppues G
of the sugar. As alm&d} noted the caly evidence before the court was
by way of affidavit. This evidence does not disclose that the respondem
had waived his right to interest, Indesd if anythlng the evidence .
disclosed that the credit period had expired, iy Nyembele csncedes
in his submissions that if the credit sale agreement had expired then
the interest was dua for payment, on the anount ﬁmtt.lad. We agm i
with him and this was sm mitim ia the present case. Un tha avldenca
on recard the appellant cannct be allowed to say there way ne dmnd
for payment of the amount eutstanding as at 3ist Harch 1902, Our-
understanding of the evidence is that the supplies of suger hy the
respondent to the appellant had been suspended bmuse the. appeuam;
had failed to settle the. account aftar the demand was made. The. _
learned trial Commissioner therefore dw not err {n holding that thore
was no waiver of iaterast and that the {nterest started ruaning from
April, 1992 when the demand had been made. The ﬂra*.*"qround of appaa}
cannot therefore lilﬁﬁllldn s A o

The second ground aroued by ﬂr. H.vmls lm'oro us relcted tn m mrd
of interest at Commercial Bank lmdme rate at the time of making the
order by the Deputy Registrar, The argument was that this aurd was
wrong in law. The basis of the argument was that the current lending
rate had considerably flactusted since the letter of demand of Jmuary
1993 and the date of the Order of 9th duly, 1993, He subm!tted that

In view of the flactuations the proper ordar would have been an average
of the current lending rate, He cited this court's recent Judgment. in
Bank of Zambia Vs Caroline Anderson and mm Anderson whera we polnted
put that it {s this court's practice to calculqtu it:terest at an average
rata over a period from the date of issue of the writ t.o the date of

Judgment. Mr. Kewanambyly in reply submitied thlt t.tm Bank of zmu
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case had no application to the present appeal because that case dealt -
with interest before judgment an general and spectal damages. According.
to Hr. Kawanambulu, the present appeal is one of a dabt whare the court
should award interast to compensste the respondent for being depr!ved
of the use of the money he ought to have been pud.

Both Counsel referred the court to several authorluu in thetr
submissions Including those considered by this court in the Bank of
Zambla case. We sgree that Interest should be awarded to compensate
the platntiff not only for being deprived of '-t.h,éf use of his money but
also to take into account™the “racing infiation* but with greatest '_f; i
respect to counsel we are unable to follew the distinction Hreg
Kawanambulu was making between this case and the Bmk of Zambia case y
on the issue of interest. In the Sank of Zambla case we did point out
that the Judgment debt carries interest 1n sccordunce with the law
unless the court otherwise ordors. In that £as ue also md:- St

"In.cases whers interest la awerded 1t mld bu apprqpruu To%
to follow the example of the courts in Birkett (8) and Miller . .
(46) where interest was awarded at approximately quarter of
the current Bank short term deposit rate, This latter rate

will also take into account the. pragtice of this court f0 |

calculate the fnterest at an average nte over a period fron e
the date of the Issue of the writ to the date of ;udmt. -

We propose to follow that. practice in ms case m o that the
interest to be pald will be calculated st an average rate cver the
period from the date of demand, namely April, 1992 to date of this
Judgment or the date of payment which ever is tha emien Thts
ground of appeal t.horefm susm. ;

The third ground of appeal as m out lu m mrmm uns am argued :
but the writien heads of argument on behalf of the sppallant contafned
a reply to the cross~appeal to the effect that the respondent Is estopped
from ralsing the fssue of instalwent payments as the partfes had agreed
after fudgment that the debt be settled by instalments. On behalf of
the respondent, Mr.- Kawanambulu did not alse argue the cms—appaal

© but vrged the court not to take ints account any agreesent made in
reutlon to dnstalments uf’tw Judamnt. Ne da not intend to dea! with
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the issue of whether the court was rlght to order pwt by

instalments at . great leagth; but only to poiat aut that pumant of

a judgment debt by way of instaiments is pemissible by law on sufficlen'
grounds (see Ordar 39 (9) Cap 50 of the laws of Zambm. In tne presant
case we find that there were no sufficient reasons for ordering pamut
of the judgmant debt by instalments. We gote nmver that although

the cross-appesl was not argued with great enthusiasm the. main ground

in the cross-appeal was a challenge that the learned trial cmm!ssioner-
misdiracted himself In allowing the appellant to sattle the judgment
debt by instalments. ’l'n!s ground of the cross-appeal succeeds, The
order to pay by mstalmw §s set aside. The neb result is that each
party hias succeeded on une ground, This Mtng m cm. we m no
order as to costs in thts courh
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