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Muzyamba, J.S. delivered the. judgment of the court

This.is an appeal'against a'Jhdgment qf}fhe Industrial
Relations Court given on 21st January, 1994 refusing to orderiaj
re-instatement of ‘the appellant by the reSpondent. ¥

The facts of the case were that the appellant was employed
by the defendant at their Bwacha Department Store at Kabwe as a Store
Manager and had supporting staff under him, one of . whom: was Richard Banda.
a cashier. ' On 21st January, 1991 he was charged with dishonest conduct.
It was alleged that in October and November 1930 he authorised the. cashier
to encash mealie meal coupons amounting to K17,230. He was taken before
a Disciplinary Committee which found him guilty and on 26th March, 1991 he
- was dismissed. He then filed a complaint in the Industrial Relations
Court alleging that he was discrimipated against in that the area Manager,
South Mr. Kamopo and Store Manager, Lusaka Mr. Namanza who were 1mplicated
at the!r respective stations, of same misconduct weren never dismissed

‘The appellant filed tuo grounds of appaal whiah 1n essence 55
amounted to that the lower court erred in its finding that the appellant
was not discriminated against. In arguing his. appeal the appellant said
that he did not authorise the cashier to encash - the coupons. That when
the cashier encashed the coupons he was not present. - he_qu at hqme.

That whereas the cashier was interrogated by the Policefhe;wgé;not;' That
it was therefore wrang for the court to have found, as the’Disciplinary
Committee did, that he was involved in the encashment of . the.. coupons. He
further argued that Mr. Kamope and Namanza who were 1nvolved in encashing-
mealie meal coupons were not dismissed but merely. demoted. That the

lower court was therefore wrong to have found that he was not discr1m1nated
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against and urged the court to allow the appeal,: In response, learned -
Counsel for the respondent Mr, Mandona sald he would rely on the heads
of argument he filed in court on 19th April, 1994, |

We have considered the evidence on record and the arguments on
both sides. In his evidence the appellant said he and Mr. Banda, the .
cashier were dismissed for encashing the conpons; As. regards Kamopo and
Namanza he said in cross examination at page 10 of the record:

"Kamopo was acquitted by a Disciplinary Committee.
When one (was) is acqutfted he (was) is a free
man. 1 do not know the details of Namanza's case.
I do know Namanza was charged with the offence of
causing shrinkﬁge" T i

And the respondent's witness at page 12 said.

"Mr. Kamopo is an employee of the respondent.- He
“Was disc1plined for shrinkage just as Namanza,™

It is quite clear from the evidence that Kamopo and Namanza were charged
and disciplined for a different offence from that uhlch the appellant wasz¢
charged of and subsequently dismissed and it is common ground that Mr. ffi5
‘Banda who was charged with a similar offence as the: appellant was also -
dismissed. The complaint by the appellant was that ‘he was discrlminated
against in that he received a severe punishment than Mr. Kamopo and Mr.
Namanza., Discrimination, in our yiew, In the context it .is used in the ,
Industrial Relations Act and in the clrcumstances of thg@mgasg means B
treating an employee differently for the same offence and same’ degree of
involvement. In this case the appellant was found guilt of a different |
offence from that which Mr. Namanza and Mr. Kamopo-: were facing or found
liable. The question of discrimination did not therefore arise and we-
would agree with Mr. Mandona's argument that the lower court did not in
any way err in its conclusion. We would therefore dismiss the appeal WIth
costs in this court to the respondent to be taxed in default of agreement.
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JUDGMENT .

Chirwa J;éf'deiiyered ché"jhdgmept fotheWCburt
In th;s appeal for clarity, we will reier o tbe

1espondent 88 plaintlff and tbe appellanta as defendants as

that is what they were in. the ‘court. below. To give a

better picLure of ‘this case it is necesaary to set out

the. history of the matter.LNHV : ¥ ;

' The- diapute 1nv01ves that piece of Iand-known as’

.'Suhdivisiona 31 and 32 of Farm o aituated in tha Mbala :

Dlstrict of tbe Northern Province of Zambia and 1nvolvas
about 10,696.322 acres.  This land was . under the indlgenous
local people until on lst January 1922 whpn the land was
given under "Permit of Occupatlon“ tu Denls Frank Dugan

and Henry' Hubert Ostler by the British: South Africa

Company who had the administrat1Ve author1ty over the

then Northern Rhode31a. After. the issuance of thlB permxt,L
there is no. other title documant on. the court record
affecting 'this land until the thlrd "Provislonal Certlficate"
issued to the plalntlff dated 12th December 1972 and th1s
Provisional Gertlficate has an endorsement that the first
Provigional Certiflcate was issued on 11th February, 1946,

-2/:;.Tben“in¢3ep§5mber°1990 1
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Then in September 199@ there were issued two

unnumbered Certificates of Title in the name of the
plaintiff but containing registration numbers. The
first is that of Subdivision 31 which is- registered

under T31/13 and is for 10014.403 acres; the second is
for Subdivision 32 and regiatered under. T32/11 and is for
-681.92 acres,

On 4th October 1974 the plaintiff isnued a specially::"ﬂ
indorsed writ:against the defendants, and according to
the statement of claim attached to this w;ieﬁ_the
plaintiff sought posggasion of the two - fafms}'a declara-
‘tion that the defendants were not entitled. to enter or
remain upon or cross the said farms and alao an 1nJunc-
tion to restrain the defendants whether by themaelves

or servants,. agents or otherwiee haowsoever . from enter-
ing using or remaining upon . the aaid land.; An the

- statement of claim, the plaintiff alleged that che :
defendant had on divers dates wrongfully entered the

plaintiff's farms and taken posnesaion of the said farms .

and had thereafter wrongfully ramained in possassion

and that they had refused ‘to vacate the farms unless -
ordered by the court. _Whatevet its signifieence, it
should be noted that this action was commeneed before the
plaintiff obtained full certificates of title t% theae
farms. 5 - b

It is the plaintiff's case that the defendants
were served with the copies of the writ and there was no

'_ appearance as a tesult of which the plaintiff on 28th

NOVember, 1974 obtained judament in default of appearanca.

~Having thus obtained- judgment in default, it .would
appear the plaint1ff wanted to eujoy the fruits of this
judgment in his favour but could not. ' The' pol:tical
leadership got involved in trying to solve the dispute
without any regard to the court's judgment. it appears
that a number of meetings were held; the last onej™™
according to exhibit exhibited by one Davxd Kowa, was on
26th May, 1976, : :

'3/...At that meeting: .

4
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At that meeting accordiug ‘to the uncert1f1ed and unsigned
minutes some understanding was Teached whereby the
plaintiff agreed to give ;be defendantsvsome of his land.
It appears further that this understanding was not
effected as on 8th August 1990 the defendants through
their advocates filed a "Notice to apply for ex-parte
order to stay execution of the Judgment" and the body'

of this notice refers to the judgment obtained by the\
Plaintiff on 28th November 1974. The application wae
supported by an affidavit: by David Kowa, one of the _
defendants in whichihe alleged that he and others were
never served with the writ of summons but does not
indicate how he came to know of the judgment. He
further claimed that the plaintiff does not need all.

that piece of land in excess of 10,000 acres and that

the Kowa people have lived on that land from time
immemorial ‘The ex-parte order was duly granted the

same day. the 8th August 1990, and it seems the matter
was finally decided interpartes on 15th November 1990*
when the District Registrar dismissed the applicatiou

defendants and the reply of th £iff,
-Although the defendants have givan* good
reasons for their default they have breached
one fundamental principle in that the delay
. on their part to apply teo set aside Jjudgment
is grossly inordinate and they slept on \
their right for 16 'years. I therefore AL O
decline to set aside Judgment with costa
to the plaintiff b s :

"I have conaidered’the‘applicatinn:§¥ the_ff
lain

Then the record shows that there was notice of appeal to
a judge in chambers filed on 23rd November 1990 in which
the grounds of appeal were that the learned District’

‘Registrar erred in law and fact having regard to atta1ning

circumstances when he held that the dependants had "slept"
on their rights and that the learnad District Registrar
erred in law and failed to observe the pr1ncip1es governing'

'the setting aside of default judgment not obta1ned on

mel‘lt.

" 4/...This notice of appeal
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Thig notice of appeal has an endorsement that it was

to be heard by Commissioner Mwaba on 20th- February, 1990
at 09.00 hours and although the record of _Proceedings
before the learned Commissioner are not there his ruling
is at page 4 of the record in which he ‘dismissed the
defendant's appeals agreeing with the learned District
Registrar's observations that the delay of 16 years was
inordinate and whatever rights the defendanta had had been
barred and extinguished- and to resurrect the action would
complicate matters in that since 1974 a number of
transactions have-tgken place affecting the land. This
then is the long history‘of-the mattar.f

The defendants having further been: diﬂaatisfied w1th

‘the learned Commissioner's dismissal of their appeal

appealed to-this court filing two grounds namely that: ic
was a misdirection by the learned ‘Commissioner to hold
that:- (a) cthe inordinhte delay laating for 16 years
before lodging the appeal ‘has. by implication barred the
remedy sought and extinguished the rights and ptivileges

‘claimed and (b) that the claims in' question are Qvertaken

by events so that if. the issues which have been dead. for %ﬂ-
Bixteen years were to be resurrected complications on - the

:already difficult process ahould be expected in the. sense .

that since 1974 to date a number of ttansaétfons b,
effecting the same’ premises have taken placa.'f”

In arguing the appeal bafore this court counsel for
the defendant argued that tha ‘learned cgmmiasioner erted'
in not exercising his diacration in not. setting aside the
judgment bearing in mind’ that service of the writ was
disputed and there was need for proof of service of the.

same. Further the learned Commissionef”should'have

taken into account the fact that the Mbala Distriet Land
Dispute Committee reGOIVed that the plaintiff should give'

up part of the land in dispute and that this agreement

wag after the signing of the’ judgment. It was further

,argued that the Certificate of Title should not have been
issued to the plaintiff as ther- was a caveat.

sz}f}iciwea‘iipéifl
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1t was finally'enbnitted that on public‘nniie}
one. man cannot deprive .others of such vast piece of
land. :

.In reply it was submitCed that although the
defendants deny having been served with the writ, they
were served with the judgment order and they waited for
too long to ask the court to set aside the judgment.

On the caveat entered on the property, it was ‘submitted
that the defendants had no interest in the land and
therefore the caveat is of not validity. oI

. After hearing benh Counsel, the,court eajnurned the.
matter sine die to allow the parties to explore all
possible avenues to settle the matter out of court.
After one year and nine montha the parties restored the
matter having failed to reach any agreement and it now
remains for us to consider the appeal.;‘f

We have considered the arguments put to us in thia
appeal and in considering them we bear inunind the -
history of the case. The setting aaide pf: judgment in
default is the courts’ diaeretion and ‘in exercising this" _
d1scret1on the court almﬁn at avoidzng injuatlce which may ,
be caused if Judgment were, let to stand 1% The rimary
consideration in exerciaing the discnetion iﬁﬂi enher o
the defendant has merits .to which the court should pay
heed. There is also need to take into eecount the
explanation of the defendant as to “how the default
occurred and elso the time lapse between the obtaining
of default judgment and the application to set it aside.

In the present case’ as outlined above, ‘judgment was .
obtained on 28th November 1974 ‘and the defendanta applied
to set aside the judgment on: ‘8th August 1990 a period ’
of . nearly 16 yesrs. It cannet be said that the
defendants were not aware of this Judgment until 1990
They were aware but preferred ‘to inVQIVe polit1C1ana to
persuade the plaintlff to _give thém some of his land. They
- have not given any reason why they preferred ‘to pursue the

matter out of- court. ' ' St

o 6/...iThere was no way
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There qu'nb'way':hat‘thd“ﬁhfibdsﬁdﬁﬁﬁafftiea could have
overruled the court's order, The plaintiff legally
bought this latd and we do not see any merit in the ,
‘allegation that the Kowa people have been in the area
for a long time and that iv would be morally wrong: for
one men to be in possession of over 100 000 scres.
Courte do not deal with marala but, law. : aking into
account the principles on which judgment in default can
be get aside, we do not think that the defendants have.
aatisfied those conditions and further the delay in
applying to ‘set asidpadudgment haa been 1nordinate and
if the defendants prayer were granced it ‘would cause
injustice to the plaintiff. We therefore 8see no merit
in this appeal and it is diamiased with coats to be
agreed, in dafault to be taxad.
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