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The Appomnt nu conﬂcw of murder m agpravated mumy
Contrary to Sections200 and 294 mpecun!y of Nmu coda, t:ap. 146
of tha Laws of Zambis and santenced on aach cmm to d«m by lungmg. .

The particulars of the orfaact on covnt hum that Edurd

~ Kaoma Xibango, on the 18th day of April, 1091 at Ndois in the mu

District of the Copperbelt Province of the Republic of Zemble did surder
ELIKO PELEMSE and on count 2 ware that Edward Kaoma Kibango with other
persons unknown, on the 18th day of April, 1991 st Hdola in the Ndola
District of the Copperbait Province of the Republic of Zamdia jointly
and whilst acking togather with other persons unknown, wnllst armed with
a pistol did rob Eliko Pelembe of his cae motor vehbicle mlsmum

M0 ACC, 1291 Toyota Hilux valued st 1.8 willion and et or {umediately
before or immediately after the Lime of such rodbery dtd use or threatene
to use actual violence S0 the sald suka mm ln ordcr to obtam or
rotain the satd pmmrty. ' s

e hes now appauud to tlm mrt mmt mvlctlcn mly.

Sriafly the prosecution case was that the. m«m was
awployad by Tambia Flying Doctar Service 83 a driver. On 10%h Aprii, 19
he was on nlght shift. Around 03,30 hours he and Pi.4, Cosmas Diyels
drove to Panodzi Compound, in Hdola and collacted & raeltef worker PH.2,
Mr, Czron Mwaps. Froa there they drove to Kawama Compound to collect &
Hr, Edward Husonda, At Musonda's house the deceased was shot as he
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reversud the motor vehicle, & Toyota Hilux Yanstis Reg. Ho.ACC,1291,
Pi.t and 2 Juspad out of the velilcle and ran avay. The robbers then
pulled the deceased out of the vebicle, got into the vehicle and drove
oway. Around 04,30 hours or thereghouts the appetlant was caught in
Chiichele Plantatfon ngar the bardar with Zaire by PN.3, Lt, Ronald Caleb
lula and PH.4, & private soldier by the name of Victor Litata, AL the . o
time the appellank hed o pistol, The appellant then led PH.3 and 4 across
& ratiway line within Chichela Plantation to the stolen aotor vahicle.
He later led PU.7 Patrick Mangoiwa, the arpasting officur to the scene of
crime. Undar warp and caution the appellant made a statement which was
obfected to on tha grouad of duress but admitted in mridcn:e after & trial
within trial was held, .-

In his dafence on peth the sppeliant denied both mm,u.' Ho
said he had cose to Kaniki border to buy essential commodities. That
about 500 wotres from the border while still In Zafrw PN,3 apprehended
him and took him to Paranilitery Police ia Chichele Plantation and later
to Chifubu Pollce Station,

The appeal was mmd ‘on three additional qmma. He -m ;
first deal with ground 1 thea 3 and 8 : i T

The Pirst ground was that the tm mmod trm cmniomr
Failed to uye his discretion to exclede the allegsd confesston which
oparated prejudicially against the appellant. In support of this gmmd,
it was argued by He, Kabonga that although the appallant was mot -
subjected to physical torture yet the fact that be wag:neld in mtedy ,
for five dsys bafora he signed the alleged confession must have induced
him to make the confession and therefore that the learned trial Commise
slonar should have sxarcised his discretion and exciude the confession,
That fatlure to do so amounted to a misdirection. In considering this
ground of appeal and argument we have exaeined the svidence on record, .
the ruling o the trial within trial and the judgmant of the then learned
trial Comnissioner, The alleged confession a5 cbsccted to on the ground
that the sppeliant was promissd that §f he sl(md the statemant he would
ba taken to court and relsssed from custody. ' Ia by ruliag the lesrnad
trial Commissloser did not consider this groynd. Jastasd be found and
hald at page 14 of the record that tha confession statement objected to
by the appallant was a different statement and not the subjcct of the
procesdings bafore him and on that ground adaitted tho confession. There -

is no doudl therefora that he misdirected nissalf. Had ha considored the
objection he might have coma to a different conclusion, However, it is
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quite clear from his judpgsant that the learned trial Comaissioner did
not rely on the confession to comd ta his conclusions. The appellant
was tharefore not prajudiced in any way by the admlutm of the alleged
confession, Ihis ground thorefors mu. :

The third ground was that nu finger swinu wOPQ raised fm
the Firesarm and the motor vehicie to connect the appellant to the charges.
Argulng this ground Mr, Kabongs sald that the Police should have raised
Finger prints from the pistol and steering wheel of the stolen motor
vehicle, That fallure %o do $o smounted to dereliction of duty on their
part. In considering this ground and srgument w@ note that this issue
was never raised i{n the sourt below. It is being ralsed before ys for
the first time, This was Topropar and we would draw counsel’s attention
te this court's decisfon in the case of Kaposa Muke end Anothar (1), at
page 95, that before thare can be & duty upon the Polica to teat for
finger prints thers nust be evidencs that tha artigle Iy questiun hed
surfaces receptive to finger priots. %o such avidence was estadlished
in this casa. In apy evant, the appellant was seen droppling the pistol
by Pi.3 and 4, There was therelore no nged to un fingar prlm:s from
the pistols This ground. terefore also fails.
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conascting the sppellant o the tuo charges, The argusent on this ground
wag that the evidence agafost the appalleat was circumstantial. 'mt_ no

ono saw the appsllant shoot the decomsid or drive awy te stolen sotor wehicla.
tme possession of the pistol and belng found within the vicinity of the
stolen motor vehlcle was not sufficieat to comnect™ . the amxmn to
the charges. Moreover, that the bullet which killed the deceased was
never recoverad snd therefors not proved that it was fiead from the
pistol allegedly found ob the appellant, Ha agren that there was uo
dlrect evidence against the appellant., That the evidence againit him
was maloly circumstantial, In dis Sudgment the learned trial Cosamissionc
found that the appeliant was found with the stolen eotor vahlgle a few
sinutes after it had been stoles and then spplied tha doctrine of recent
possession to arrive &t Ms conclustons, We have sxamined the evidence
on recard and (¢ shows that the rodbery tosk place around 04.00 hours
on 16th April, 1984 and 30 sinutes or 40 l1ator the appellant was
pprehended 1o Chichele Plantation, e had 2 pistol and led PH.3 and 4
‘o the vehicia scross the rellvay line within Chichele Plantation. 0a
thase Facts wa cannot 33y that the learned trisl Cosalssioner misdirects:
hiaself {n applylng tha docvring of recmt posmstm' Thig ground alse

falls, , o, R
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For the foregolng reasons we would dismiss the appasi
ageingt conviction and there belng ao extenuatiog ¢ircumstances wa
confire the unums of duth on each count,
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