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‘Muzyamba, 3.5, delivered the judgnmt. of the court.. :
CASES mmzn 105 - e
1." LAZARUS MUBMBA V ZABIA PUBLISHING cwm 1982 Z.R, 53 :
2. SHAM V SHAW 1954 3 MR 265

In this judgment we uill refer to. the raspoudant)as'piainiit
and the appellants as defendants which 1s what they were in the cayrt
below,

This: 15 an appeal against a deczsion of the ngh Court |
nullifying the transfer of the plaintiff frnm Chipata to Katnte gnd an
award of K75,000 nominal dgmaQGS. R

At the hearing of the appeal we announced the verdict and
said we would give reasons Iater. We now_glve aurH gsons,

The plaintiff was employed by the Gowernment of the Republ1
of Zambia in the Department of Marketing and CQ-uperative. Mlnistry of
Agriculture Food and Fisheries as a Provincial Marketing and CQ-operative
Officer for Eastern Province and statloned at Chipanq. He owned a farm
which he was developing at the material time,- The utntstry, through his
immediate supervising officer, the firsh defendant transferred the
plaintiff to Kasama, which he resisted. He was then transferred to Lusak
Again he resisted giving the same reason tnat:hg.uas~;9nstructjhg a house
at his farm. He was then transferred to Katete, which {s near Chipata sc
that his project was not disrupted. He agaln resisted, Later, on 17th
June 1992 he brought an action against the first defendant for damages
for intimidation arising from personal differences and sought an 1njunct\
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to restrain the first defendant from evicting him from,a pool house.

Subsequent to that the second defendant applied to be joined as a party
to the proceedings. The appllcatlon was granted. ~

The acts constituting the alleged intimfdation are couched
in this manner, in paragraph 3 of the statement of clalm-

“The first defendant has carried. out sevaral
activities aimed at 1nt1midat!ng the plaintiff
such as issuing adverse press statements against
the Plaintiff, refusing to grant permission for
‘the secondment. of tna plaintiff to E.C.U.,
rejecting the plaintiff's application for an ¥
early ret!rement and ordering numerous transfers :
of the plaintiff from Chipata to Lusaka, Choma,
‘Kasama and Katete without proper justification
due to personal differences between the plaintiff
and.the ?lrst dEfendant“

In deallng with this cause of action thzs is uhat the learned trial judge
said at page 14 of the record: , Seitdne i, v‘ X :

' PIL is. platn from the recard that the ﬂrst defendam;
did not desire the plaintiff to progress. In/s;mple
terms, he hated the plaintiff. This is a point ;
sattled bayond debate. This fudgment will demonstrate -
this remark. A situation such as this, in my view,
wauld not he termed {ntimidation. Secandment is
not a right. It may be refused or defeated even
maliciously as here, I do not see any relief L
for the plaintiff on this aspec: af the case.

The plaintiff alleges the flrst defandant reJected
or caused ta be rejected plaintiff's iatention for
early retirement, The first defendant's response
to this was that the plaintirr did not quatify
for early retirement because he had broken his
service at one time, This aspect is actually a
storm in a tea cup and deserves no sar;ous
attention. : g o

The cumpialnt is’ that the flrst dsfendant
threatened the plaintiff or 'ordered numerous :
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transfers of the plalntlff from chipata
to Lusaka, Choma, Kasama and Katete, without
preper justification due to personal
differences between the plaintiff and the
first defendant’. This is a wild staxament.
It cannot be Justmea' ‘

Notnithstanding the rejection of the claim as pleaded ln the wrxt and
statement of claim the court awarded the plaintiff nominal damages.

This was a misdirection because it is trite law that such damages are

awarded only where an action has succeeded but the plaintiff has sufferec

-no damages. Indeed Mr, Banda had difficulties in supporting this award

and rightly conceded that the learned trial judge had misdirected

himgelf in making tha uuard. i

The court alsu found that the transfer of ‘the platntiff to
Katete was mala fide and. then nulllfied it, - This finding was based
mainly on the first defendant's confidnntial Ietter to. the second
defendant dated t4th July 1992, ‘We wish to pbserve here that thls letter
was written after the action had commenced and therefore not made in #
contemplation of the action and could not therefore be relied apon by
the plaintiff te prove: mm fldes, b by

1t was cantended by Mr. Kasotekfor‘thé“derendantQ& ;ﬁat_the
order nullifying the transfer was perverse as the plaintiff had not
pleaded or sought for such an order in his pleadings. In suppert of his
stand he cited a number of authorities, cne:pf-uh1Ch§13’L@zarﬁs'uumba
V Zambia Publishing Gompany (1). On the ather hand, Mr. Banda argued
that on the evidence adduced the couri was right ia its finding that
the plaintiff's transfer to Katate was mala fide and te nullify the -
transfer and in support of his argument he relied on the same authority
that the court cited in arriving at its conclusions, namely Shaw V Shaw
(2). In this case it was held by Denning, LJ at page 273

"It is sald that ar implied warranty 15 not

alleged in the pleadings, but all the

material facts are alleged, and in these

days, so long as those facts are alleged,

that is sufficient for the court to praceed..

to judgment without putttng any particular

legal 1aba1 upon the cause of actian’ :

Warn's. :},f.
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That was a case of a man representing himself as a widower when not and
going through a ceremony of marriage with another woman, When he.died
the widow became aware that she had not been legally married to him as
his first marriage was still subsisting at the time he married her.
She sued the Administrators of his estate, clalming damages.forfbreach
of promise to marry her lawfully., The court upheld her claim on the
ground that there was an implied warranty on the part of the deceased
to legally marry the plaintiff, sl

We have said before. that English decislons are merely v
persuasive and not binding on our courts._ On the other hand, decisions
of this court are binding on all the lower courts. In Lazarus Mumba
V Zambia Publishing Compapy (1), a: case of libel arising out of an
article published by the respondent wh!ch referraed to a divorce suit
filed by the appellant's wife, the trial Judge, though he found that
the article was not contemporaneous with court proceedings and Inaccurate
nevertheless extended the defence ‘of absolute privilege to an alternative
set of facts which were not, pleaded or relied upon. On appeal Ngulube,
DCJ as he then was. sald at pagea 5& t0»57. : N

“uhile it ‘15 open to a trial court and 1ndaed.‘”'

it is the duty of such court to admit and If - - -
thought fit to decide a case on a variation, - .
modification or development of what had been

averrad, nevertheless, radical.departure from

the case pleaded amounting to a separate and,
distinct new case canno: entitle the pargy*to“V
suceead“ b ‘ ¥
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it ts quite clear from the tuo decislons that a court try!ng a cause
has Jur!sdiction on its own mntlon to make a slight variation,
modification or development of what hag been averred and enter judgment.
thus but cannet enter,Judgment fur 3 separata and distinct cauge of
action which is not pleaded. In this case tha only cause of action
pleaded by the plaintiff: was lnt!mldatian._ He never pleaded for
nullification of his transfer to Katete. a declarutony relief or cause
of action normally sought by uay af writ of certiorari. Nulllfication
of transfer is, in our view a distinct and separate cause of actlon,

It 1s nowhere nearer intimidation and cannot therefore be ‘said to follow
within the ambit of the case pleaded to entitle the court to vary or
modify what was averred in the pleadings. Had the learned trial judge
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addressed hts mlnd to the decision in the case of Lazarus Mumba (1) we

have no doubt that he would not have fallen inta error. For the
foregoing reasons we allow the appeal and- set aside the order nullifying
the transfer of the plaintiff from Chlpata to Katete and the-award of
nominal damages, Costs will follow the event and to be taxed in default
of agreement. ‘
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