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Chicwa Js S delivered the judamcna oﬁ tht coart. :
The appellant was cbnrgcd and coav!cted of ‘{jaﬁpf;ﬂ

‘aggravated tobbary contrary to section 29&(2} of the

Penal Code. The particulars of the oftqnc¢ were that,’
he, on 26th October 1992 at Mufulire in the. uufuura '
District of the Copptrbelt rtovtueo of. chnfnepub1$c ni
Zembia, jointly and whilet aening to;ochn wicb othor f"
persons unrknown and whilst arund with a’ r Lo dld skaal
93 x 6 metres chitenge nacnrtall and othet goodﬁ valued -
at K372,000.00 the property of 3arah ahnagwc snd 8t or
immedistely before or 1mnadistely after thc tine ot aucb
stesling did use sctual viainnce in ordor to: obmin nnd
retain the ssid property, - Bpun hia conviction hc waa !
ooaccnnc to dcath. k~~&j-wm5b‘;_ﬁpv g :

Mr. Silva Eot :ha appellant ha- atgucd‘ono around
of appeal nemely that the lcatuud ‘erial judga erted fn
besing che applicent’s canvictlon sololy on the un-
corroborated evidence of Huggto Nachilmc, PW3, as sho _

~ wes 8 witness wlch an intarcnt ot bor oun ‘to aerve.,
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_in this wmetter, ?iroely. tha: tc tho ttna of the

N e e e e 4.,

-J2 -

in expanding this argument Hr. 5ilva bigh 1ish;od the
aspects of her evidence and conduct which makes her as
an accomplice witness with her own interest to serve. _
Firstly, bhe pointed out Lhac this witness was: 1n polica ‘
custody for one week, and thereafter two veeks in. ramand'
prison. Futrther in ber evidence ohe admicred charl-bc
sold nome of this étolen property and some pwopex:y vas
found in hor house. Further the gun uas also. found in 3
her house and as the lesrned trisl Judga found her ue a
wvoman of loose morale, there were so nnny people atayiog
in this houso and—;hc appcllanc untotcunntaly was tound &
by the police in this honso and 88 tharo is B s
corroborative evidence to support PU2 thc 1earned trial
Judge erred in not bolding chis witness as ‘an accomplice:
snd &g such there in no other evidencc on which to baan
tho convic:ion. _ A 4 .A&wg Ju, '

Mrs. Sicali for tha S:aco tn cnpporttn che !’qﬁﬁﬁ~
conviction, conceded that the learned’ :tial*iudge ahouldf
have considered PW] as » witneau with intaro:c of ‘her own
to serve, but she sulmicted that tboro wac corroborunion
tobbery, & gun was used and & gun un- tound 1n the house
oi PW3 which upon its examination wae found :o bave been
the gun that was fired st the time of vfﬁo?bery. She
submitted that this is asome corrobcrc:!ﬁn{e&fdcncc. She
further submitted thet the way im which PH? gave. evtdance
clesrly showed that ehe wes not involved! in this wattar
and also-her evidence showed thnt the appellant .
oxonerated her as being involved in :hts msttar. Thia
piece of evidence {t was submitted was never chsllengcd
in cross-ozemination, Further she submittcd chat PW2
etated that she was robbed by aebout tour pcoplo ‘and also
thet PR3 astated thet the accused in the conwany of thrae
others laft the housa at night of the day of tha tnbbotv
and they c¢sme back with the materials which were ‘later
dencified o6 chose stolen from P2, FLoOGT s TR




We have cons!dared the evidence on'fccord and alno g
the aubmisniona nade in thig appual. We sgreo with hoch
coanaol that the learned trial Judgo ought to have -
treated PH3 as an accomplica or 2 witness with an incerett
of har own to aerve. Hb have to constdor the evidence
fucther in this matter and see if there “{s any courobo-'

rstive evidance or aomccbxng wmore. ‘We hava noted fyom

the evidence end it cannot be argued that the robbery

took place in the early hours of 26eh ac:obur 1992 and

tbat tba appellant and his colluaguun cama back to the
house of PW3 in’thgresrly hours of 26th Octobor 1992
wi:h two sacks which later-on tovoalod to contutu i
chittnap materisls and these aatartalt worc ‘1acer" Q]*
idoucifiud by PW1 ss the property she 1u£c with Sarnh
cbilambe., Furthermore 1: cannot be ursuod that at’ :bo ;
tima of tho robbery che firearm vas used and the cnpzy
cartridge: found on the gceno proved to havo been tired
from the gun found:) im the housa of PW3,  We !urthar
note that when PW3 gave nhi- picce of. ovidonca that
proparcy was bcougbt iu by the uppollanc gpd his . ;
frienda, snd also whou ghg aald thc: vhqn uhc was in :hah

police custody, :herppcllanc oxoaorntcd hor. she vas
 “never challenged in c:oas-cxaninuc!on. ﬂhgtyrnhcr noto

thet it could be too much of a co!ncidon?'ﬂwypvhﬁﬂz
testified chat she was robb-d by four pqoplapip the
early hours of 26th Octobor 1992 that the appollanc
should come bzek to the pouoc-ot W3 with the property
stolen from PW2, Look&n; at the evidanco an rccord. had
the learned triel judge considered PW3 as &n accomplxce.
be would 2£ill have raachnd the same conclusion be did
and we are ©of the view tba: this 1o a ptopat caae in
which to use the proviao. Uain; chis proviso we
theteforo ££nd :ba: thntg 10 a0 nnric in :bt- appeal,
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