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APPEAL U, o OF 1u93

+N_THE SUPREME COURT FOR ZAMBIA
HOLDEN AT LUSAHKA

B E TIEEN: Alfred M'thakati Zulu Appellant
And
Attorney-General Respondent

Coram: Gardner, Chirwa and Chaila J3JJs.,
9th February, 1994 and ;ia June, 1844

Mr. R.M. Simeza of RMA Chongue and Co., appeared for the appellant.
Mr. C. Jayawardena Assistant Principal State Advocate appeared for
the State.

JUDGMENT

Gardner J. §. delivered the judgment of the court.

This is an appeal against a Jjudgment of the High Court
refusing a grnnf?n# .78 declaration that a cancellation of a
police permit for a meeting was ipvalid, and, that the alleged
cancellation was a violation af the constitutional freedoms of

speech and association of the students concerned.

The facts of the case were that on the 1st of September,
1982 the appellant, as Secretary General of the University of
Zambia Students Unicn, together with the President of the Union
applied for = permit to hold a public rally on the 27th September,
1992. They went to Lusaka Division Police where they were directed
to the room of Inspector Buchisa who said he was the Regulating
Dfficer. A permit was issued by Inspector Buchisa for a meeting
to be held consisting of a procession along the Great £ast Road
to a rally at Kafue roundcbout. The evidence of the appellant
was that leter & number of policz officers told him that the
person who issued the permit was not qualified to issue it; but
he wAs naver told that tho permit has been cancelled. He treated
the subject of cancellation &s @ rumour. On the 24th of
September, 1992 the union representatives were called to State
House where the President of tihe Republic, according to this
witness, told them thzt they should hold the meeting at the

University campus anc not at Kafue roundabout.
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On 27th of September the stucz2nts went ahead with their meeting
and w=ra stepp2c by police at a road-block on the Great Tast Road.
They wera than told that the permit for the mesting had been
cancellad. They wers tcld to disperse, but they cdid not do so and

werre arrestad.

In cross-oxamination the appellant said that the President
nf tha Union lzarned froe 2fssistant Commissicner fNdhlova in the
corrider of Central Ponlice Statian on the 22nd September, 1992
that thz permit for the moeting had boen cancelled. 2as to the
change of venue of the weating the apperllant said that tr. Ndhlovu
had cancelled th~ maeting, net only the venue, and that it was
ths Yice Chenezllor ant Dean of Students whe sugoested that they
change venue to th~ campus of the University of rawmbia. The
President of the union alsc gave avidence concerning the obtaining
of ths periit and said that on 22nd of September, he went to
Lusaka Cantrnl Police Station whera he met fir, Ndhlpvu whe told
him that hs huo cancalled the permit bocause the students were
nct 2 political party. Thareafter Mr. Kumanda the Deputy Commander
nf LusakAa Divisinn Plire Asked tha witness to change the venue tn
the University of Zamoia. The witness replierd thet he needed time
to consult his cellsrgues. The witness confirmed that on the
27th Saptembar, 1292 th» stucents started merching and the
procession was haltei! by the police. The third witness for the
petitioner was Instector Buchisa whe gave evidence that he issued
a permit for th: moeting and that before doing so he looked for
Mr. Nodhlovu whom hes was required to inform befeore issuing any
permit. H~ said Mr. Nodhlcvuy wes not there so he issued the permit
on thn authority af Chiaef Inspector Nkhonje. The witness confirmad that
he was Requlating OFficer rresponsible for issuing permits. The
witness went on to say:-

"I changad my mind, I followed th= applicant, retrisvad the permit
and cancellad i%t. Fror all thz time I was in that office I never
cancelled any permits. This was thz Tirst case to be. cancelled.

I followad the zpplicent to cancel the permit.. I issued it on 21st

September, 1992 and I crncelled it on 22nd S3eptember, 1992.0
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Later in his evidence in chief he said:

nMr, Ndhlovue asked me to cancel the permit. That was in the
morning of 22nd Septewmber, 1992. 0On 21st September, 1992 no one
queried me mbout the permit. My superior officer told me to
canci:l tho cernit.®  In cross—-examination the witness confirmed
that hg hed previously been instructed not to continue issuing
permits without the consent of the Commanding Officer. He

said that the students who came to see him told him that the
Commanding O0fficer h=d advised them to see the witness and that
he should issusz the perinit to them. He said:-

"On 22nd September, 1992 I was instructed tec retrieve the permit
from the studants. Ha cid thst because he realissd that he had
been tricked by tho stuaznts when they told me that they had seen
him befora they camz2 to my office. The Commissioner (Mr. Naohlowvu)
persanally told tha2 students saying:-

"Comrades since you did net see me before issuing the permit I

now cancal thp pormits,?

The Tiret witn-osw for the defence Senior Assistant
Commissirn:r of Polico . dNdhlovu gave evidence that Inspector
Auchisa was werkinc with him in 1992 as Aegulating Officer issuing
permits fcr coreminicss which wers not political. He said for a

political mneting th» powar to issue permits vis vested in him®
He said hz icok over the power of issuing political meeting

permits and that hz was also a Wegulating Officer. The witness
said that he realiswd that Inspector Buchisa had issued the
permit in guesticn 2n the understanding that the witness had
advised him to issue the pzrmit because the two students had
falsely told 3uchisz that they had seen him. He said that when
he met the two students' officials he told them that the permit
had been cancelled because he did not have enough manpower to
cover their macting when he alrzady had a UNIP Congress Meeting
at Namayani Farm =»nd © ZShell BP Chamgionship gathering. This
he said made him cancel the permit. Ho cofirmed that the
issuing of th= fermit by (12, Buchisa was legmlly done and said
that ho did not cance:l e meeting completely because he allowed

them to hold it =% tho Univeorsity nf Zambia campus.
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In cross-examinnticn ho maintainng that his conduct did not
mean that the pormsit for the ageting was cancellad and said that

he bhad only chrngart tho vanua.

The lparnad trial judos Tound that it wis hairsplitting to
argur that hacriuse the perymit wis issusd By inspecitor Buchisa
ire Ndhlovu ns surorinr oficer has no right to attach concditions
to it. Hn Foune that the serailt had net Soon cancelled but that
only tha vanun hat bean channed.  He held therefore that the
appallant wae noet ontitled o s declaration that the éancellatinn
was invalid. Tho lirarned trisl judos alsg found that there has
beei: ne viclation of thz “undamentil rights of the students.

On =apa=l fir. Timazo, on bshalf of the appellant, submitted

2

a number of greunds of =pposl and heods of srguments.  The first
ground w=u that thm lovenad trizl judoe erred in finding that
Mre Mdhlovu, hocausa hae vas the most supericr officer, had power
to attach ta or chanae conditions in tho permit issused by
ingnectiir Buchisg. He ~rgoed that in tewms of seoctinn 5 of the
Public Owrdar Act, the only person who can channe the vande or
confiticns in 2 pemedlt euriior issued is the Regulating Officer
referreod to under section 5 (4) nof tha fct, who in this case, as
was admitton by beth poartics, was Inquctar Buchisa. It was his
conteontion that nzither Mr. Mdhlovu nnﬁ any superior had the right
tr; order a chong2 of venue or atench aﬁy concditions to the permit.
Mr. Simeza arguco thet, whilst it wns admitted that a Regulating
Dfficer hard = wide discration to grant or refuse the grAant of a
perait or to attach conditions to it, the oxercise nf such
discreticn rested santirsly upon the Regulnting O0fficer cancerned,
namely Inspector duchisa, and he should not exercise those
powers under dictation or instructicn frow his supigrior or higher
authorities. Ha should hnve exercised his discretionary powers
incividually =ns withrut any intarferonce from any gquarter
whatsorver. Hn sroucn that jtre Ridhlovu's cancellaticn or
altaration of the issund pormit was an Aattswpt te interfere with
the tiscrotion vestind srlely in Inspector Suchisa. Mr. Simeza
incticatad th~t 1t wns his arvngumant that Inspector Buchisa, tr whom
tha applicnticn wr s mede, was the one who should consider whether
ar not tho2n was sufficient manpower in tha police force to deal
with th: meeting Jr» which the pnomit was obtained taking into
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account any other commitments of the police force.

In reply, after the learned State Advocate had addressed the
court with his arguments, i‘r. Simeza was adamant in arguing that,
if » Requlating Cfficer rec:ived an order to cancel or attach
conditirne to = permit already issued by him, he should nnt obey
such an order uwven if hz apreed with it and roslised that he had
made a mistsks in gronting the first order. Mr. Simeza, also put
forward A numbkar of other grounds of appeal which related to
whether thz original oerwit had been cancelled or whether it had
been variad by the imposition of another conocition as to venue.
However, thase ware withdrawn be=cause they depended snlely on
whathazr nr not thy canczllation cr alteration of the original
permit wrs permissible at law. In the same way ground 5 of the
appeal, which crniondzd that the learnsd trial judge had =rred in
helding thme th - antico o7 cencelling th: procession and rally
and th= arresting of th- students who had » valid permit had not
in any wey virlatsd their fundamental rights, cdepended entirely
on whether -t not th? crncellation of the oricinal permit was

permissiiole.

Finally, Kr. Simcza sppealed against the learned trial judge's
finding thot th- ~prwllont en 9ehalf of the sturdents could not
recover onz hundred and fifty thousand kwacha spent on advertising
costs for th= unsuccessful masting. #r.. Simeza was unable to
frame 7 ceuysg of Pction under which the amount was claimed but
argu=d oniy that thas monzy which had been spent by the students
on thwe advertising wns wasted becauss the police wrangfully

prev: nting the holding of thie oroposed meeting.

In supprort of his claim and his arguments Mr. Simeza
referred, us to the cese of R. v. Commissioner of Police of the

Metropolis (Ex parte Blackburn) (1968) 2 Q.B. 118 at page 136.
This was = ocase2 in which a private individual sought an order against

the Commissicnzr ni P-lice in Londen to make him take action

against cortaln pawing clubs. In ths pvent, by the time the case
came befure th couct the necsessAary action had already been taken
against the clubs o that the court found it unnecessary to make any
order. In th- course of hic judgment Lord Denning M,R. commented
that the Commissicner of Police could not be given orders as to

how ho perfarm-c th» duties of his offic- by anyone - not even by

the Home Secratary,
6/&.-'-..“.‘
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It was this portion of the judgment that Mr. Simeza wished to call
in aid in support of his argument that Mr. Buchisa's discretion
as to the issue of permits was not subject to the order of any other

officer in the police force.

Wie would distiquish that case fram the appeal at present before
us. The case being considered was whether an order for Judicial Review
was available against the Commissioner, which gquestion was answered
in the affirmative by the court, but in fact no order was found to
be necessary in that case. The 9488 comments about the guestion
as to whether or not a Commissioner of Police is subject to the
orders of others are not relevant to the guestion of whether or not
a police inspector is so subject. Ile appreciate that Mr. Simeza
argues that a person appointed as a Regulating Officer is given a
discretinn which cannot be interfered with by any other person,
but we can find no authority for such a proposition. There is no
statutory authority to support the argument and nothing to suggest
that a "egulating Officer is not subject to the ordinary chain of
command existing in the Police Force. However, in this case we do
not have to consider the general law of the situation. There was
specific evidence from Senior fssistnnt Commissioner of Police
Mr. Ndhlovu that he was also a Regulating Officer who was
responsible for giving instructions to Mr. Buchisa. In those
circumstances, despite Mr. Simeza's forceful argument to the
contrary, there can be no doubt that Mr. Ndhlovu was fully
entitled to give orders to Mr. Buchisa about the issuing and
cancellation or variation of permits and Mr. Buchisa was in duty

bound to obey such orders.

The guestion of whether the vrigihal order was cancelled or
varied is immaterial. There was no impropriety on the part of
the police and the cancellation or variation of the permit in this
case was valid at law. The guestion of compensation for the

wasted advertisements does not, therefore, arise.

For the reasons we have given to appeal is dismissed. There

will be no order to costs.
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