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IN THE SUPREME COURT OF lA?f'lolA fipd Appeal No.~32-33 of 15:

HOLDEN AT LUSAKA

(Appellate Jurisdiction)

BETWEEN: Andrew Chifita Chiwala st Appellant
; Lackson Chinda 2nd Appelliant

Honest Kasongo -3rd Appeliant

Luck Chileshe ~ - 4th Appellant

: Klzlt:nﬁalllela ; S Sth Appellant

The People . ¢  Respondent

Coranm: Gardner. Challa and Muzyamba JJJS..
23rd August, 1994 e

Mr. M.A.C. Samad Senior Legal Aid CQunsel appeared for the appellants.
Mr. Mukelabai Acting Senior State Advocate appeared for the State.
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Gardner J.5. delivered the judg.nent of tba court. _; R

The court was informed by Mr, Hukelabal on behalf of the state that
the second appellant Lackson Chinda died on the 7th January. 1994 of natural
causes, his appeal therefore abatas. ﬁﬁ? SR ‘

The appellants were convicted of aggravated robbery. Tﬁé parélcula;s
of the charge were that they whilst acting together dld ‘rob Aaron Daka of
43 head of cattle and other items valued in total K1 920, 000,00 and at or
immediately before or after the robbery did use or threaten to use actual

violence. _ TR i ;dﬁnlhl

The prosacution avidence was tnat the ltems referred to in the charge
were stolen and that the watchman who was guarding the cattle was threatened

by a pumber of men who stole the cattle and the ltems referred t0.
Thera was no direct_evldence against:any of the appellants but

confession statements by each one of them were produced in the court below.
Defence counsel in the court below objected to the production of the statement
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_reasons to exlude them,”

on the grounds that they have been obcained under duress. The learned triall}
commissioner therefore held a trial withln a trial. buring the trial within

~a trial only the second appellant agrced tnat he had made a Su&tument, the .

rest of the appellants denied that thny had made any statements at ail. All
of the appellants said that they had been subjected to oppressive behaviour
by both the army and police offlcgrs and that they had been beaten. Each one
of them said that he suffered from injured ribs. The learned trial commission
said in his ruling after the trial within a trial that for four of the
appellants there was no need. fqr’a trial withip a trial and the question of
whether or not they had made statements at all was one of the general»lssues
in the trial. Thereafter, in nls Judgment be gave no reasons why he accepted
that the statements had in fact been made. All he said was: "The accused
persons categorlcally denied both in tie trxal within a trial and in the maln
trial that they made any statements to the pollce. I therefore found no_;

With regard to the complalnt oy all of the appellants hhat thej had
suffered 1Injured ribs, despite the fact that a wltness was called to say they

" had been examined in hospital and found to have palnful rlbs. the learned

trial commissioner said: "As to the medical evidence the causes of palnful

ribs was not ascertained. As such It is unrellabie." The learned commission
then went on to say that he was satisfied beyond all reasanable doubt ‘that nc
force was applied to the second appellant or the others{7:karder to make then
make statements. ' ' '

Mr. Mukelabal on behalf of the state has very'propgrly lndlcated that
he does.not support the convictions because ‘they dependad solely upon %he
confession ‘evidence which should not have been admittad. We agree that the.
learned trial commlssloner misdirected himself when hefsgld that the causes
of painful ribs had not been ascertained. The appellants themselves said th
the cause was the beatings they received, and thus their complaints were
supported by the evidence, Furthermore, having treated-the question of whet
or not the statements were made as ane of the ggneral'iksues. the learned tr
judge gave no reasons for acceptlng the'prosecutionvevidence in that respect

For these reasons we are satisfied that the statements were 1mproperly admit

The court did observe that at one stage in the trlal. 1mmedlately aft
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the dxsputed confession snatem nts were admitted, the prasecutxon sought to
introduce statements made by the appallants on their arrest. At this stage
the defernce counsel indicated that e dad not objecL to the introduction of
these statements and when they were admittea it transpiwed that two of the
statements were admissions of having committed the offence. ;

¥r. Samad on behalf of the appallants has pointed aut that the defence
counsel's principal objnction thoughout had been that the appellants had been
beaten and that his failure EB\ObJeCt to tne 1ntroduction ‘of the further
admissions must have been a mistake. Mr. Mukeladal on benﬁlf of the state -
conceded that this must have been so,. and we agrﬁe that*the behaviour of the
defence counsel was inconsistent and he- could not possibly have intended to
agree to the admission of a further confession statements without objection.
We agree that a mistake was made but we would point out tﬁe danger of any
defence counsel agreexng to the adm;ssion of documents until he has seen them.

In view of the fact that there was no avidenca against the, appellants
other than the confession statements, and those confession statements should
not have been admitted for the reasons we have indicated the appeals ngainst
conviction are allowed. The convictions are. quashed and the seitences are sei
-aslde. s St . Sis R
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B, T. Gardner..
SUPREHE'COHRT dHDGE
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SUPRENE CUURT JUDGE
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- b H..Muzyamha
SUPREHE COURT JUDGE




