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JUDGMENT

Chaila, J,5. daslliverad the judgwent of the tourt.

This Is an sppeal ajainst an award of damagas Oy the learaed trisl!
judge for dreach of contract. The respondent's (hersinafter referrad to as
the plaintiff's) claim wes for order of specific perforsance of a contract
of sale of 8 motor vehicie Jayfong truck Registration %o, AQA 12 which was
zade bDetween the plainti{ff and the apoellant (herainafter reforrad to as the
defendants) on 10tk October, 1385, In the alternetive, the plaintiff's
clalm was for damapes for breach of contract.

The drief facts of the case were that the dJdefendant on ist April 1986
issued notices inviting tenders to long serving employees for purchase of
motor vehicles indlcated on the list. The list included the mptor vahicle
the subfect of this case. The plaintiff offered to purchase the same
motor vehicle for tha sum of X250, By letter from the defencants to the
plaintiff written on 10th Octoder 1586 the plaintiff was inforead -that
his offar had bean accepted and that the aotor vehicie would be r S

flees tO hi®m uDOD



& JE =

to him vpon payment of the sum of K250 and appropriate duty tax. The
conditions were to be complied with in one month of the said letter. The
plaintiff who was willing and ready to comply with the conditions offered
the money to the dJefendants’ Cashier. The Cashier told his to wait for
further:-instructions. Subsequently the plaintiff received a letter dated
tith dovembar, 133§ from the defendants infarming him of the defendants’
decision to withdraw the initisl offer made to the plaintiff, Mo reasons
ware given at that tise. han the case came up for trial the defendants
oieaded in their defance that the motor vehicle in question had bsen put
on the list by mnistake and as such no offer could be =made for it.

The learnad trial judge found that the defendants ware bound Dy it,
and he found that the plaintif? sroved his case. As t0 remady, the learned
trial judge found that he could not exarcise discrstion for specific
parformance in favour of the plalntiff and he awarded him demages to the
tune of K300,000 with intarest at the rete of 25% from tha date of the
actien.

The appellants through thelr Advocate ¥r. Hutale have advanced two
grounds of appesl. The first ground s that the learned trial judge
misdirected Rimself by disregardiag the dofence of mistake as pleaded by
the appellant. He argued in suport of that ground that the appellant had
pleaded inter alia that the motor wvehicle had been tendered Dy mistane.
The avidence cleariy showed that the apjellant, was at the materia] time of
tendering the ventclie, labouring under a fundamentai mistake as to the state
of its road worthness, and if it had deen fully alert that the vehicle had
just been rehabiliteted, it would have been withdraun from the list of
vehiclias that hed been put on tender. Tha [earned counsel referrsd
us to Halsbury's laws, 3rd Edition Vol. 25 at para 1877 where it states:

"In ordar to obtain relief on the ground of aistake, the party
secking it must preva that hAls conduct has been determined by
mistake, and that the mistake is of such a character as to
affect the essentisls of the transaction. If his conduct would
hava deen the same even {f he had never made the aistaka, than
he is not entitied to relief; nor, even §f his conduct nas baen
induced by the mistake, is ha entitled to relief, if tho mistakae
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merely affected bis sotives and was not fundarental to the contract.”

¥r. Mutsle maintainagd that since the appeliant had proved thet they acted
under distake {f was in tha circunstances justified to withdraw from the
transaction,

The sacond ground was in the alternative., They have contendad that
the learned trial judge should have treated the case as {deal for an award
for poainal damages, since there was no dasis of swarding X300,000 as
this was tne market price of the motor vahicle at the meterial tima.
Mr. Mutasle argued that the fudge ovar looked the fact that the abortive
sale roelated to tender offer and that the respondent did not effect
any payment., Ha sudmitted that Lthe messure of damages in a sale of, goods
by tender ought to consider the refund of the actual monies paicd by the
party making the offer., This {s contrary to an ordinary sale in which the
measure of damages due to 8 buyer is the market price of the chattel at the
matarial time, Mr, Mstale arguec that the platntiff did not offer any
evidence of 1083 on the breach of contract and was therefore entitled to
noninal damages oaly. Ar. HMutale further argued that thare ware no
damages suffered apert from alluding to tha breach of contrat. He argued
further that awarding the plaintiff the figure obtaining on the market was
aot only 8 nmisdirection but was an wunjust enrichaent on the part of the
platntiff. He arguad thal the assessoment was not In dccordance w»ith the
Gale of Goods Act. He Further contended that the plaintiff ought to have
known that & new engine had been fitted to that truck., He maintatned that
the perties ware not 8¢ idem and the parties wers therefore supposad Lo De
discharged from the obligaticns of the concluded by saying that tha contract
was vold abinitio,

#r. Chali, ctounsel for the respondent filed written heads of argument
on waich he relied during his sudmission. Tha first point was on the
defence offered in the lower court. He argued that the aotor vehicle
nentionad had not bLeen tendered by mistake., Mo Dasad his argument on ine
learned authors views in Hdalsbury’s laws of England &th Edition Velome
42 which states!-
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Pighere the error 15 that of the Defendant but was coatributed
to by the Plaintiff, the Plaint{ff cannot anforce the contract.

The Defendant's error may, on the other hamd, De one to which
the Plalatiff did not contribute,

In this case the contract is not enforced if the Defandant's
mistake was due Lo some ambigutty, or if there was somwe
misconception on the part of the agent or svme special
circumstances rendering the Defendant's mistaka excusable,
or ghere the plaintiff must have Known of tiw Dafendant's
wistaka.

Howaver, where the Defendant cannot rely on some such excuse
as mantioned adove, and If the mistake is simply the result
of his own carelessness, he is not aliowad to evade
parformanca sisply Dy alleging that he made a mistake,”

Tha gounsel further referred the court to the case of Tamplia v James {1830)
15 CH.D.218 at pages 217 to 213 where Bagcally, L.J said:

*It 1s doubtless, well establighad that a court of Egquity will refuse
specific performance of an agreement when the Defendant has emtered
into it under 2 mistake, and where injustice would bs done to hia
were performance tc be enforced. The most common {nstances of such
refusal on the ground of mistake are casas in which there has bean
some unintentional misprasentation on the part of the Plaintiff or
where from the ambiguity of the agresment Jdifferent meanings have
been given %o it by the different parties.. gut where there has
been no mispresentstion, and where there is no ambiguilty in the
teras of the contract, the Defandant cannot de allowad to evade
performance of 1t by the simple statement that he had made & ®istake.

Were such to be the lew parformance of a contract could rarely oe
anforced upon an unwilling party who was also unscruplous.

I think that tha jaw is correctly stated by Lord Rommily in
Swiaisland v Dearsioy.

‘The prinmciple on which the court proceeds {n cases of mistakae is
this 17 {% apoears udoa the evidonce that thers was {n the
description or the property a satter on which 3 person aight
bonafide make a mistake, and he swears positively that he did
make a mistake, and his avidence is not disproved, this court
cennot enforce tha specific parformance against hia,

if there appears on the particulars no ground for the mistake, (f

no man with his senses about him could have misapprehended the
character of the parceis, then 1 do not think it is sufficient for
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the purchaser to swear that he =made a mistake, or that he did
not undarstand what he was about."

Mp, Chalt further referred us to Hslsdury's . 10 paragraph 14:

“dWhere the contract is clear the aistake of One party only will
not usually prevent the formation of a contract and consequent
liability in damages balng incurred for no-performance for a
parson who does not take reasonadie care to ascartain what he
1s contracting sbout must take the conseguences. :Zven if tha
mistake is such as a reasonadly diiigent parscn might fall into,
a party cannot successfully resist an action for demages, nor,
8s a rale, specific performance, by & simle statement that he
has made a aistake where there has besnt nd mispresentation nor
knowledge of the mistake of the other party in circusstances
amounting 1o equitable fraud, and where thare is nc ambiguity
in the terms of the contract®,

Relying on the euthorities referred %o above Mr. Chali arjgued thet the
circular inviting tenders was compiled by the appellant's servants oniy
after the motor vehicle had been Inspected physicaily. The decision to
include the motor vehicle in question was wmade by the Committee of the
appellant after consultation with tha workshop Foreman, He argued
further that the respondent was not & member of the committee which made
racozmendat {on to dispose of the sotor vehicie. The new engine was fitted
to the vehicle defore the {nvitation of lenders and that the offer was
made to the respondant a year after rehabjiitation. Mr. Chali argued that
the appellant had more than ample time between tha favitation of tenders
and the offer to ractify the misteke. He concluded that {n the
circumstances all the ingredients which would have bDeen availadble to the
appeliant to support its defence of 4 mistake had bDeen excluded, As
regards the damages Mr. Chall submitted that the respondent had outlined
how he cams up with the flgure of X300,000 for the value of the motor
vehicla and his testimony was a6t ¢ven challanged in cross examination.
He argued thal in awarding damages of this nature, the court is guided
by the provisions of section 5%t of the sale of Goods Act, 13923 as %o
avallable market for the goods in question.

de have considared the submissions of the two learned counsel cn vehalf
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of tha two parties and the evidenca before the lower court. It is
pvideni; from the submissions that the mattor centres around the Iatentions
of the parties. M. Mutale for tha appellants has maintained that the
appslliants 2ade o mistake In placing the vahicle on teader. Counsel for
the respondent has maintained that there was no mistake and that the
learned trial fudge ¢id not wisdirect: @ himself in any way on the issue.

We have Deen referred to various authorities by both counsel,
#r. Hutale has invited this court to consider the position stated in the
Halsbury's laws, 3rd Edition Vol. 26 at para 16877 already referred to.
As against this argument, Mr. Chalf has invited the court to consider the
authorities alresdy referred to. It is evident from the authorities relied
upon Dy the counsel that courts will not order specific performance in ceses
of bonafide mistakes. In the lower court the learned trial Judge In
considering the evideaca defore him statad simply that the facts spoke for
themselves and Had no difficulty whatsoaver in finding that the plaintiff
had proved his case on the belance of prodebilities. Nr. Mutale has argued
that the judge fall in error in not considsring that there was a genuine
mistake in putting up the vehicle for tender., The evidanca Ddefore the
learned trial judge showed that when the respondent went to pay to the
Cosbier, he was told to weit for further instructions and no payment was
made. Leter he was told that the vehicie had bean withdrawn from the sale.
in the lower Court the appellant gave gvidence to the effect that a mistake
had been made and that it was aot their intention to put tha vehicle in
question on tender. The learned trlal judge did not consider ths evidence
regarding the aistake, The learned trial judge howevaer, refused to award
specific performance Decause oOf the Clrcumstances of the case and
wwillingness of the dafendant to part with the vehicle in question.
The Jaarned trial judge did not go into detatl to spacify the
circumstancas of the cese. The circumstances of this case as shown by the
evidence were that thal particular vehicla had been fitted with new engine
and other parts hefore it was put on tender, The evidence showed that they
had fittad new parts to the velticle because they wanted to use it
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themsalves and that & mistake had been made to put it up for sale, and that
whon they realised o mistake had been mads, they withdrew the offer. MYWe are
of the view that had the learnad trial judge considered the guastion of
bonafide mistake, he would have arrived at a different conclusfon. lie are
satisfied from the proven facts and the authorities relied upon by both
parties, that a genuine mistake had been made and that partles ware not
ad idem. 1t follows therefore that the apoellants ware iagally justified
‘in withdrewing the wvahicle from the sale when they discovered that the
vehticle had been tondered through a mistake,

for the forageing raasong the anpeal is allowed and the finding of the
fearned trial judge is set aside. As regards the costs, we feel this was
an internsl affair between ihe employer and the employee and we order that
aach part pays its Jn costs.
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