IN THE SUPREME COURT OF ZAMBIA 'SCZ_APPEAL NO.36 OF 1994
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THE PEOPLE - .. . State
‘ NS.. : i \ .
AARON CHIBWE MUSHILI“ SEET RespondentJQJ

Coram: Challa Chlrwa and Muzyamba JJJB on 4th October  Jr
1994 :'f‘
For the People: Mr. 5.A.G Twuwmasij Acting Senior State:
; e Advocate ﬁ;
For the RespondentfoMr. P. Vashist Legal Aid Counsel
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Chirwa JS dellvered the judgment of tha court.

This is an appeal by the Directar oﬁ Puhlic
Aaron Chibwe Mushili on a charge of aggtavated robbery,
The respondent was charged of aggravated robbery coné&ary
to Section 294 of the: Penal. Code Capﬁ 146, The v;y“
particulars of this chatge allege that the respondent i
on lst day of October, 1991 at Kitwe in thg”KiEWe
District of the Copperbelt Province~of“the Requllc of -
Zambla jointly and whilst. actlng together with otherv-'
persons unknown did steal one toolbox Yalue&h&c k45,000
from one Robert Masumba and that at or. immediately before
or after the time of such stealing used’ or threatened :
to use actual violence to the said Robert Masumba in
order to retain or prevent the said property from being
stolen. ATl

The prosecution led evidence and after the close'
of the prosecution case the learned tr:al Comm1591oner
found that a prima facie ‘case’ had been made against the
respondent and upon him being put ‘on hia defence the .
‘respondent gave evidence ‘in which his dafence was “that
he did not commit this offence but was . an innocent
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_allow, th1s appeal and we quash tbe acquittalfqﬁ}phex
;resppndent -and we substitute a conV1ct1on basge n

PN R

~ passerby in that he had been at a £1lm show in town and

was going back home. On considering the totality of the
evidence the learned t¢rial Commissioner found that the
evidence adduced by the prosecution was overwhelmihg
against the respondent. However, he acquitted the
respondent on the grounds that the warn and caution
statements taken by PWs 5 and 6 were against the judges'
rules and that they were embarrasalng and prejudicial to
the respondent. WALt

We have looked ac the evidence on record and we
totally agree with ‘b s earlier findlngs that the ev1dence
against the respondent was overwhelming and on ‘this -
evidence he ought to have convicted the reSpondent.
However, we view his acquittal baaed on, the warn and
caution statement as a serlous misdirection.‘ ‘To begin
with, the warn and caution statement recorded by PW6
vas rejected after a trial. within a trial.and also the -
one recorded by PWS. was never led in evidence and 3 :3
therefore we do not see. how the ev1dence whicn wasf‘ Fegit
rejected and never on the record could have- been embarra-i
ssing and prejudicial to the appellant. ‘And as thia is
the only ground of appeal upon which the State haal* |
appealed and on which the learned Couﬁsel for the _ﬂ_ F
respondent correctly in our view,. has had. nO‘vesponse we ‘

‘original charge of aggravated robbery. Coﬁing to'

"sentence, we have considered the mitagatibn put iqrward

..by. the reapondent s advocate’ and ve also take into.
accognt that the injury 1nflicted on the coqplaxnant was
not veny gserious and we cousider that this ia a case in
'Whlch a minlmum'aentence would apply., The respondent
thpuefore, is sentenced to:15. years 1mprisopment with

hard labeur from the date,of his arreat. it
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